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Ontario 


ONTARIO  LAW  REFORM  COMMISSION 


Sixteenth  Floor, 
18  King  Street  East, 
Toronto,  Ontario, 
M5C  1C5. 

To     The  Honourable  R.  Roy  McMurtry,  Q.C., 
Attorney  General  for  Ontario. 

Dear  Mr.  Attorney: 

In  accordance  with  our  responsibility  under  The  Ontario  Law  Reform 
Commission  Act  to  inquire  into  and  consider  any  matter  relating  to  law 
reform,  the  Commission  has  been  studying  the  provincial  law  relating  to 
personal  names,  and  in  particular  The  Change  of  Name  Act.  As  a  result 
of  letters  from  the  Ontario  Status  of  Women  Council,  the  Women's  Bureau 
of  the  Ministry  of  Labour,  and  the  Federation  of  Women  Teachers  of 
Ontario,  we  were  aware  of  the  difficulties  facing  families,  and  married 
women  especially,  who  wish  to  depart  from  the  prevailing  conventions  of 
a  husband's  surname  being  taken  by  a  wife  at  marriage  and  that  same 
surname  being  given  to  their  children.  The  Change  of  Name  Act,  which 
sets  out  a  comprehensive  procedure  for  all  those  wishing  to  change  any 
part  of  their  names,  has  posed  difficulties  for  the  increasing  numbers  of 
married  women  who  wish  to  keep  their  birth  names  or  return  to  using  their 
birth  names  after  taking  their  husbands'  surnames. 

To  assist  us  in  exploring  the  full  practical  implications  of  reform,  we 
circulated  a  short  study  paper  entitled  "A  Woman's  Name"  to  interested 
organizations,  businesses,  government  agencies,  and  also  to  individuals. 
We  received  many  submissions  and  we  met  with  officials  of  both  provin- 
cial and  federal  governments  to  discuss  their  concerns. 

In  addition  to  the  question  of  a  married  woman's  choice  of  name,  we 
considered  the  reform  of  the  general  comprehensive  procedure  for  changing 
names  under  The  Change  of  Name  Act.  While  preserving  the  general 
character  of  this  legislation  we  have  made  recommendations  to  reform 
and  modernize  the  Act,  with  the  general  purpose  of  making  changing  one's 
name  less  difficult  and  less  expensive. 

After  extensive  research,  consultation  and  discussion  the  Commission 
now  submits  its  report  on  Changes  of  Name. 


INTRODUCTION 


Few  things  in  life  are  as  personal  or  as  significant  as  one's  name. 
Given  a  name  at  birth,  we  become  that  person;  more  than  a  label,  it  is  our 
identity.  Within  our  customs  and  conventions  about  names  are  concealed 
deeply  embedded  assumptions  about  the  importance  of  identity,  about 
family  and  group  ties,  about  change  and  stability  within  the  community. 
Changing  attitudes  and  customs  pose  new  challenges  for  law  reform, 
especially  in  an  area  such  as  the  law  of  personal  names  where  law  and 
convention  are  so  intertwined.  In  this  Report  we  suggest  practical  reforms 
for  the  provincial  law  concerning  names  and  changing  names,  shaping 
the  law  to  bring  it  into  greater  harmony  with  the  values  and  needs  of 
contemporary  Ontario. 

The  first  part  of  the  Report  concerns  the  delicate  issues  of  taking  a 
name  at  marriage,  and  naming  children  at  birth.  Increasing  numbers  of 
married  women  in  Ontario  wish  to  be  able  to  choose  their  own  names. 
Some  wish  to  keep  their  birth  names  when  they  marry.  Others  who  have 
taken  their  husband's  surname,  wish  to  return  to  their  birth  names.  Losing 
a  name  at  marriage  is  for  many  women  losing  a  part  of  identity.  In  this 
Report,  we  make  proposals  to  give  both  spouses  a  real  and  effective  choice 
of  name  at  marriage  and  after  marriage.  Though  all  women  who  marry 
today  in  Ontario  can  choose  to  keep  their  birth  name  or  take  their  hus- 
band's name,  few  women  know  of  this  right.  Our  aim  has  been  to  enlarge 
the  framework  of  choice  in  this  area  of  the  law,  to  promote  equality 
between  the  sexes  in  the  law,  by  proposing  that  legislation  concerning 
names  should  apply  equally  and  identically  to  both  men  and  women,  and, 
throughout,  to  balance  the  competing  interests  involved.  Finally  we  deal 
with  the  important  matter  of  naming  children  at  birth.  Up  to  now,  Ontario's 
law  has  insisted  that  the  mother  of  children  bom  in  wedlock  must  give 
them  her  husband's  name.  We  suggest  that  a  couple  should  have  a  choice 
of  surname  for  their  children,  that  the  law  should  give  greater  considera- 
tion to  personal  preference  or  ethnic  custom. 

Changing  one's  name  through  court  application  can  be  a  frustrating, 
lengthy  and  expensive  process.  We  have  re-examined  the  whole  procedure 
of  changing  one's  name,  to  make  it  cheaper,  less  onerous  and  less  formal, 
yet  preserving  the  general  character  and  safeguards  of  the  change  of  name 
legislation.  Our  proposals  would  streamline  and  simplify  the  change  of 
name  procedure,  doing  away  with  unnecessary,  anachronistic  formalities, 
reducing  the  paperwork  involved  and  easing  the  burdens  of  both  the  apph- 
cant  and  the  court. 

We  wish  to  recommend  a  revised  and  modernized  Change  of  Name 
Act,  which  will  provide  a  convenient,  public  and  reasonable  procedure  for 
changing  one's  name.  We  have  considered  the  implications  of  change 
against  the  need  for  reform,  and  have  striven  to  achieve  a  fair  and  balanced 
policy.  In  this  task  we  have  benefitted  greatly  from  the  views  of  the  various 
individuals,  groups  and  officials  who  have  discussed  all  these  matters  with 
us.  To  them,  and  to  all  who  took  an  interest  in  this  project,  we  express 
our  thanks. 


PART  1 


A  WOMAN'S  NAME: 
THE  FRAMEWORK  OF  CHOICE 


For  growing  numbers  of  women  in  Ontario,  the  issue  of  a  choice  of 
name  at  marriage  is  of  major  importance.  To  them  the  adoption  of  their 
husband's  name  at  marriage  symbohzes  the  renunciation  of  a  separate 
identity,  as  a  woman  loosens  at  marriage  her  ties  to  her  own  family  and 
past  life.  A  married  woman's  name  is  but  one  example  of  the  extent  to 
which  traditional  conceptions  of  marriage  and  roles  within  the  family  con- 
tinue to  shape  contemporary  customs  and  relationships.  Dissatisfaction 
with  old  assumptions  about  marriage  and  a  desire  on  the  part  of  spouses 
to  be  equal  in  the  marriage  partnership  have  recently  encouraged  many 
women  to  keep  their  birth  names  after  they  marry. 

Such  is  the  strength  of  traditional  assumptions  in  society  that  married 
women  who  do  keep  their  birth  names  often  face  incomprehension,  sus- 
picion, or  even  discrimination  from  others  who  doubt  not  merely  the 
propriety,  but  the  legality,  of  their  actions.  The  law  in  Ontario  has  never 
required  a  woman  to  take  her  husband's  name  at  marriage:  his  name  is 
taken  as  a  matter  of  custom,  not  law,  though  this  is  not  generally  reahzed. 

Although  the  law  clearly  recognizes  the  basic  right  of  a  married 
woman  to  retain  her  birth  name,  many  other  issues  are  involved,  and  on 
these  the  law  is  neither  clear  nor  satisfactory.  Such  issues  as  hyphenated 
names,  going  back  to  a  birth  name  during  a  separation,  and  the  naming  of 
children  present  difficult  questions  for  law  reform. 

At  the  outset,  we  realized  that  the  legal  issues  involved  in  a  married 
woman's  choice  of  surname  conceal  many  practical  implications  and  an 
underlying  conflict  of  values  and  interests.  We  soon  became  convinced 
that  it  would  be  unwise  to  take  any  final  decisions  until  the  full  impHca- 
tions  of  the  various  choices  for  reform  open  to  us  had  been  explored.  For 
this  reason  we  prepared  and  circulated  a  thirty-two  page  study  paper 
entitled  "A  Woman's  Name"  which  is  reprinted  on  page  39.  The  paper 
set  out  the  various  questions  we  were  considering,  and  served  to  focus  the 
attention  of  individuals,  groups,  business,  and  government  agencies  on 
the  issues. 

"A  Woman's  Name"  caught  the  interest  of  the  pubUc  almost  imme- 
diately. The  study  paper  was  discussed  in  newspaper  and  magazine  articles 
throughout  the  province,  and  was  featured  in  many  television  and  radio 
programmes  both  on  local  stations  and  national  networks.  Our  study 
generated  interested  inquiries  from  every  province  and  both  territories,  as 
well  as  a  number  of  letters  from  outside  Canada. 

We  organized  the  distribution  of  the  study  paper  with  a  view  to 
reaching  all  concerned  sectors  of  the  population.  Altogether  some  3,600 
copies  of  the  paper  were  printed  and  distributed  supplemented  by  1,000 


copies  of  a  summary  of  the  paper,  setting  out  the  questions  being  con- 
sidered. Of  this  total,  673  were  distributed  to  women's  organizations,  276 
copies  to  those  in  the  business  and  financial  sector,  317  copies  to  the  media 
(165  to  television  and  radio,  152  to  newspapers  and  magazines),  271 
copies  to  professional  associations,  124  to  commimity  groups  and  Hbraries, 
113  to  religious  organizations,  and  580  copies  to  agencies  of  government 
(448  within  the  province  of  Ontario,  37  to  municipalities,  49  to  federal 
government  departments,  and  46  to  other  provincial  governments).  The 
remainder  were  given  to  interested  members  of  the  public. 

The  working  paper  generated  many  comments  and  submissions  from 
individuals  and  groups;  the  formal  submissions  received  are  listed  in 
Appendix  A  to  this  Report.  Appendix  C  consists  of  a  tabulation  of  the 
responses  to  our  questions.  The  figures  should  however  be  read  cautiously, 
and  any  interpretation  which  attaches  any  sort  of  statistical  significance  to 
them  would  be  invalid,  since  they  contain  not  representative  public  opinion, 
but  a  statistical  reduction  of  the  views  of  those  interested  enough  to 
respond.  We  considered  each  submission  carefully  and  found  them  of 
great  assistance  in  assessing  the  various  alternative  policies  and  their 
implications.  We  are  confident  that  we  have  explored  all  the  major  facets 
of  this  issue. 

Initially,  we  posited  three  possible  sets  of  competing  values  involved 
in  the  issue  of  a  married  woman's  choice  of  name:  individual  claims  for 
greater  freedom  in  using  the  name  of  one's  choice,  certainty  of  identity  in 
business  or  government  dealings  of  record,  and  the  symbolic  value  of 
family  unity  embodied  in  a  common  family  surname.  Our  study  paper 
addressed  these  issues  directly.  We  looked  for  an  indication  of  how 
serious  any  conflict  of  values  was  felt  to  be,  how  the  values  should  be 
ranked  and  the  issues  resolved,  and  what  further  implications  were 
involved. 

The  results  of  the  study  showed  that  there  is  broad  general  support 
for  the  right  of  women  to  choose  their  surname  at  marriage,  to  return  to 
a  former  name,  such  as  a  birth  name,  after  marriage,  and  for  revising  the 
law  dealing  with  the  naming  of  children  to  make  it  possible  for  a  child 
to  be  given  at  birth,  its  mother's  name,  or  a  hyphenated  or  combined 
name,  consisting  of  the  surnames  of  both  its  parents.  Neither  business  nor 
government  appear  to  have  any  difficulty  in  accepting  the  broad  outlines 
of  reform;  they  feel  that  changing  customs  of  naming  at  birth  or  at  mar- 
riage will  not  unduly  complicate  their  work  or  procedures.  Lastly,  there 
is  a  general  feeling  that  family  unity,  though  of  crucial  importance  in  our 
society,  should  not,  as  an  abstract  value,  override  the  wishes  of  famiUes 
who  wished  to  depart  from  past  conventions.  A  woman's  choice  of  name 
should  not  be  limited  by  the  fact  of  a  family,  present  or  planned. 

We  were  relieved  to  learn  that  our  first  anxieties,  that  the  issue  of 
a  woman's  name  might  be  unusually  divisive  or  contentious,  or  that  large 
organizations  and  their  computers  were  threatened  with  potential  chaos, 
proved  to  be  unfounded.  A  married  woman's  choice  of  name  poses  few 
major  difficulties  for  others;  both  business  and  government  made  the  point 
that  whichever  name  a  woman  decided  would  be  her  chosen  name  after 
marriage,  it  would  be  relatively  easy  to  establish  her  identity. 


One  basic  distinction  was  made  repeatedly  in  the  submissions  on 
this  topic:  that  the  issue  of  a  woman's  name  differs  materially  from  the 
issues  involved  in  other  major  changes  of  name.  A  woman  is  linked  at 
birth  to  her  name,  and  if  she  takes  her  husband's  name  at  marriage,  that 
name  too  is  clearly  identifiable  and  her  change  of  status  is  easily  estab- 
lished. Whatever  other  changes  are  thought  necessary,  it  is  desirable  to 
make  the  question  of  a  married  woman's  surname  a  clear  exception  to 
the  formal  operation  of  The  Change  of  Name  Act,  the  provincial  statute 
which  prescribes  the  legal  formalities  for  changing  names.  The  change  of 
a  married  woman's  surname  should  be  regulated  by  a  simple,  informal 
scheme,  quite  distinct  from  the  court  applications  of  The  Change  of  Name 
Act. 

Choice  of  Name  at  Marriage 

In  "A  Woman's  Name",  we  explained  that  under  Ontario  law  every 
woman  has  a  choice  of  name  open  to  her  at  marriage:  she  can  take  her 
husband's  surname  if  she  wishes,  but  she  is  quite  free  to  keep  her  present 
name.  However  the  right  is  little  known,  since  its  existence  is  difficult  to 
locate  and  verify.  In  our  study  paper,  we  asked  whether  it  would  be  desir- 
able to  clarify  a  woman's  rights,  perhaps  by  stating  clearly  in  statutory 
form  her  freedom  of  choice;  we  also  asked  whether  the  law  should  formalize 
the  process  of  choosing  a  name  at  marriage.  The  vast  majority  of  those 
we  questioned  agreed  with  both  these  suggestions,  although  there  was  the 
usual  residual  concern  that  somehow  stating  a  right  in  a  statute  would 
imply  that  up  to  that  point  it  had  not  existed. 

A  number  of  people  commented  that  our  questions  were  too  narrowly 
framed,  in  that  they  were  limited  to  a  woman's  name.  They  argued  that  it 
would  be  invidious  to  continue  to  discriminate  between  men  and  women 
in  law.  Thus  new  legislation  should  apply  equally  to  all  adult  members  of 
the  community,  whether  male  or  female;  both  husbands  and  wives  should 
have  a  choice  of  surname  at  marriage.  Such  a  choice  did,  in  fact,  exist  in 
the  early  days  of  the  common  law,  but  as  our  social  conventions  became 
more  firmly  established  it  has  ceased  to  be  possible  in  law,  except  through 
a  formal  application  to  the  courts  under  The  Change  of  Name  Act.  In 
our  study,  we  learned  of  some  families  where  both  spouses  had  wanted  to 
join  their  names  to  form  a  hyphenated  or  combined  name  to  be  borne  by 
all  family  members,  but  had  found  themselves  compelled  to  apply  to  the 
courts  to  achieve  this  purpose.  We  can  see  no  reason  in  principle  for 
continuing  to  require  that  a  husband  make  a  formal  court  application  to 
take  his  wife's  name,  while  the  wife  can  take  his  name  informally.  We 
recognize  this  potential  hardship,  and  recommend  that  aU  our  proposals 
concerning  choosing  or  changing  a  name,  whether  at  marriage  or  after- 
wards, should  apply  equally  and  identically  to  both  men  and  women. 
The  principles  of  mutuality  and  equality  of  the  sexes  which  so  shaped 
our  earlier  Reports  on  Family  Law  should  also  have  weight  in  this  area 
of  the  law.  Although  we  are  of  the  view  that  the  choices  of  names  should 
be  open  to  all,  we  recognize  that  in  the  foreseeable  future  probably  many 
more  women  than  men  will  choose  to  take  their  spouses'  name. 

Once  we  had  decided  that  spouses  should  each  have  a  choice  of 
name  at  marriage,  we  proceeded  to  consider  what  the  choice  should  be. 


By  extension  from  existing  conventions  we  think  that  the  choice  should 
include  both  keeping  one's  own  birth  name,  and  taking  one's  spouse's 
surname.  We  also  considered  the  questions  of  hyphenated  or  combined 
surnames,  incorporating  the  surnames  of  both  husband  and  wife.  As  we 
pointed  out  in  "A  Woman's  Name",  this  possibility  is  not  clearly  provided 
for  in  Ontario  law,  and  couples  who  wish  to  adopt  such  a  name  on  mar- 
riage might  well  have  to  apply  to  court  to  do  so.  We  consider  that  this  is 
unnecessary:  hyphenated  or  combined  names,  as  such,  pose  no  unique 
difficulties  for  others.  Neither  business  nor  government  agencies  foresaw 
any  major  difficulties,  though  some  expressed  concern  about  how  excep- 
tionally long  hyphenated  or  combined  names  could  be  accommodated  in 
the  sometimes  limited  number  of  characters  available  for  entry  into  a 
computer.  Computers  handle  such  names,  as  they  handle  long  non- 
hyphenated  names,  by  truncating  the  name,  or  reducing  it  to  a  sound 
coded  equivalent.  However  we  anticipate  that  the  problem  will  be  rare 
in  practice,  and  that  hyphenated  or  combined  names  will  continue  to  be 
an  unusual  choice. 

We  consider  that  hyphenated  or  combined  surnames  should  be  made 
part  of  the  alternative  choice  of  names  available  to  spouses  at  marriage. 
To  common  sense  and  convention  we  leave  the  delicate  tasks  of  deciding 
whether  the  husband's  or  wife's  name  should  come  first,  and  working  out 
an  elaborate  grammar  of  social  rules  to  control  what  should  happen  when 
two  people,  each  with  hyphenated  names,  decide  to  marry.  Since  different 
couples  and  different  cultures  take  opposing  views  on  whether  his  name  or 
her  name  should  come  first,  it  seems  unwise  to  us  to  establish,  by  law, 
rigid  requirements  concerning  a  priority  of  names,  and  thus,  implicitly, 
of  sexes.  We  are  reinforced  in  our  views  because  in  those  countries  where 
hyphenated  or  combined  names  are  common,  legislative  guidance  has  not 
proved  necessary  to  regulate  what  are  essentially  matters  of  honour,  con- 
venience and  etiquette. 

Early  in  our  inquiry,  it  was  suggested  to  us  that  one  way  of  resolving 
the  problem  of  a  choice  of  name  at  marriage  would  be  to  give  every 
married  woman  two  legal  names,  her  birth  name  and  her  husband's  name. 
We  raised  this  suggestion  in  "A  Woman's  Name",  emphasizing  that  we 
were  concerned  with  the  use  of  two  legal  names,  rather  than  the  situation 
where  a  woman  might  use  her  birth  name  for  employment  purposes  and  her 
husband's  name  socially,  clearly  keeping  her  use  of  names  distinct.  We 
asked  whether  it  would  be  feasible  to  give  every  woman  two  legal  names, 
names  that  would  appear  on  credit  cards,  passports,  driving  licences,  voting 
records  and  other  formal  documents.  The  vast  majority  of  those  responding 
to  our  study  emphatically  rejected  this  suggestion.  Those  in  the  business 
and  government  sectors  saw  the  proposal  as  impractical,  expensive,  and 
potentially  chaotic  for  the  operation  of  computerized  record-keeping.  Thus 
while  a  few  married  women  v^ll  continue  to  use  one  name  at  work  for 
formal  legal  purposes,  and  another  name  at  home  in  informal  social 
contexts,  and  continue  to  experience  little  difficulty,  we  do  not  recommend 
the  general  extension  of  this  practice  for  all  married  women. 

We  also  considered  the  question  of  how  a  choice  of  name  at  marriage 
might  be  formalized.  We  rejected  as  expensive,  sensitive  and  cumbersome, 
suggestions  that  a  formal  register  of  legal  names  be  established,  which 
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would  have  to  be  amended  on  marriage  or  some  other  change  of  name. 
This  would  have  transformed,  unnecessarily,  the  very  nature  of  vital 
statistics  record-keeping  in  Ontario.  We  concluded  that  the  most  practical 
method  of  formalizing  the  choice  of  name  would  be  to  use  the  existing 
procedures  for  registration  of  vital  statistics,  and  to  make  minor  adjust- 
ments. The  existing  form  for  registering  marriages  should  include  an  addi- 
tional line  for  the  married  couple  to  note  their  choice  of  name  at  marriage. 
The  form  should  indicate  clearly  and  simply  the  choices  open  to  them.  At 
present  a  married  person  who  wishes  can  obtain  from  the  Registrar  General 
a  wallet-sized  plastic  card,  recording  the  particulars  of  the  marriage.  If  the 
chosen  name  after  marriage  is  incorporated  into  the  information  appear- 
ing on  this  card,  the  document  will  greatly  assist  a  married  person  in  insist- 
ing on  recognition  in  his  or  her  chosen  name. 

To  summarize,  we  consider  that  The  Marriage  Act  should  be 
amended  to  permit  each  spouse,  both  husband  and  wife,  to  have  a  choice 
of  surname  upon  marriage.  The  surname  chosen  may  be  the  person's  own 
surname  before  marriage,  or  that  of  the  person's  spouse  alone,  or  that  of 
the  person's  spouse  placed  either  before  or  after  the  person's  own  surname, 
and  separated  by  a  hyphen  should  the  couple  wish.  Each  spouse  should 
declare  on  the  form  used  for  marriage  registration  the  surname  each  will 
use  as  a  married  person.  The  name  chosen  should  be  incorporated  into 
the  information  included  on  the  wallet-sized  plastic  marriage  certificate 
issued  by  the  Registrar  General. 

Subsequent  Changes  of  Name 

Once  every  couple  is  aware  that  they  have  a  choice  of  name  at 
marriage,  it  is  likely  that  almost  everyone  will  retain  the  surname  they 
have  consciously  chosen.  However  we  realize  that  in  the  past  few  women 
have  known  that  they  had  a  choice  of  name  at  marriage,  and  that  an 
increasing  number  wish  to  return  to  the  use  of  their  birth  names,  after  a 
period  of  using  their  husband's  name.  Their  reasons  vary  from  individual  to 
individual:  some  wish  to  go  back  to  their  birth  names  after  a  divorce  or 
separation,  others  when  resuming  a  career,  while  others  were  never  com- 
fortable with  the  loss  of  personal  identity  that  assumption  of  their  husband's 
name  symbohzed.  On  the  other  hand  some  women  who  have  kept  their 
birth  names  may  wish  to  take  their  husband's  name  when  their  children 
are  born. 

Most  of  the  submissions  to  our  study  felt  that  a  woman  should  be 
able  to  return  during  marriage  to  a  prior  name.  In  "A  Woman's  Name" 
we  specifically  asked  whether  the  law  should  restrict  the  circumstances 
under  which  this  should  be  permitted.  The  submissions  revealed  strong 
support  for  the  view  that  such  restrictions  were  undesirable,  that  the 
choice  should  essentially  be  one  for  the  individual  concerned,  and  that  the 
process  of  reversion  should  be  as  easy  and  inexpensive  as  possible. 

The  present  change  of  name  legislation  recognizes  this  possibility  of 
reversion  by  expressly  permitting  women  who  are  divorced  to  return  to 
their  birth  names  without  formality.  All  the  divorcee  need  do  to  resume 
her  birth  name  is  use  that  name  consistently  and  write  to  all  with  whom 
she  has  business  dealings  notifying  them  of  the  change.  Many  divorced 


women  in  Ontario  have  returned  to  their  birth  names  since  the  legislation 
was  amended  in  1948  to  permit  this.  These  changes  of  name,  which  have 
taken  place  with  a  minimum  of  administrative  intervention,  do  not  appear 
to  have  caused  any  major  upheaval  or  inconvenience. 

We  consider  that  the  individual  who  wishes  to  change  his  or  her 
name  after  an  initial  choice  at  marriage,  to  adopt  a  spouse's  name  or  a 
hyphenated  or  combined  name,  or  return  to  a  prior  name,  should  be  able 
to  do  so  without  difficulty.  He  or  she  should  notify  the  Registrar  General 
who  should  amend  the  details  of  name  choice  on  the  marriage  record,  and 
issue  a  new  wallet-sized  plastic  certificate.  This  would,  however,  be  im- 
practical for  those  whose  marriages  have  taken  place  in  another  province 
or  country. 

Such  a  procedure  would  also  benefit  individuals  who  are  widowed 
or  divorced,  and  who  wish  to  return  to  their  birth  names.  Although  our 
discussion  has  focused  on  a  birth  name,  we  are  aware  that  some  women, 
due  to  remarriage,  may  be  known  by  three  or  more  different  surnames 
in  the  course  of  their  lives.  A  married  woman  may  have  established  a 
successful  career  under  a  former  husband's  name  and  wish  to  continue 
to  be  known  by  it.  In  the  course  of  our  study,  cases  came  to  our  attention 
where  women,  widowed  for  a  second  time,  wished  to  return  to  their  first 
husband's  surname,  the  name  borne  by  their  children.  In  our  opinion,  there 
should  be  no  distinction  in  principle  between  prior  married  names  and 
birth  names,  and  any  new  legislation  based  on  our  recommendations 
should  be  drafted  so  that  prior  married  names  are  included  in  any  choice 
of  names.  A  woman  should  be  free  to  return  to  a  prior  married  name  in 
the  same  way  as  to  a  birth  name.  Likewise  a  woman  should  continue  to  be 
able  to  keep  a  prior  married  name  at  the  time  of  a  second  marriage. 

To  summarize  our  proposals  on  this  topic:  if  at  any  time  after  the 
initial  choice  of  name  at  marriage,  a  spouse  wishes 

(a)  to  adopt  his  or  her  spouse's  surname,  or 

(b)  to  return  to  the  name  given  to  him  or  her  at  birth,  or 

(c)  to  return  to  the  name  borne  by  him  or  her  immediately  before  the 
marriage,  or 

(d)  to  adopt  a  hyphenated  or  combined  name,  incorporating  the 
surnames  of  both  spouses, 

they  should  be  able  to  do  so  without  formality.  This  procedure  should 
also  be  open  to  spouses  on  the  annulment  or  dissolution  of  their  marriages, 
and  also  to  widowed  persons.  By  notifying  the  authorities  in  charge  of  the 
register  of  marriages,  they  should  be  able  to  obtain  marriage  certificates 
with  the  choice  of  surname  amended,  to  assist  them  in  being  recognized 
in  the  name  of  their  choice.  The  person  returning  to  a  birth  name  would 
also  be  greatly  helped  by  being  able  to  verify  his  or  her  chosen  name  by 
reference  to  a  birth  certificate.  The  Change  of  Name  Act  should  be 
amended  to  make  it  clear  that  its  formal  procedures  do  not  apply  to 
such  changes  of  name. 
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Naming  Children  at  Birth 

In  addition  to  a  married  woman's  choice  of  name,  our  study  paper 
"A  Woman's  Name"  also  examined  the  naming  of  children  at  birth. 
Giving  a  name  to  a  child  places  the  child  within  the  family,  signifying 
the  creation  of  a  new  person.  The  conventional  practice  is  to  give  children 
born  in  wedlock  their  father's  surname.  However  it  was  not  until  1961 
that  this  convention  became  incorporated  into  Ontario  law  as  a  formal 
requirement  of  the  registration  of  births.  The  Vital  Statistics  Act,  R.S.O. 
1970,  C.483  requires  that  all  children  born  in  wedlock  must  be  registered 
in  the  name  of  their  mother's  husband.  The  legislation  is  worded  in  this 
seemingly  oblique  way  to  avoid  stigmatizing  the  child  of  a  married  woman 
whose  husband  is  not  the  child's  father.  Such  a  child  is  treated  as  being 
born  in  wedlock.  This  requirement  has  caused  difficulty  for  those  who  for 
personal  reasons  or  because  of  the  customs  of  a  particular  ethnic  com- 
munity wish  to  depart  from  the  convention  of  patriarchal  naming  of 
children.  Families  who  wish  to  give  their  children  hyphenated  or  combined 
surnames,  comprising  the  names  of  both  parents  or  to  give  the  child  its 
mother's  surname  have  difficulty  in  doing  so.  Recently  The  Vital  Statistics 
Act  has  been  amended  to  permit  parents  to  register  their  children  in  double 
surnames,  so  long  as  the  husband's  name  comes  first. 

The  responses  to  our  study  paper  reveal  very  strong  support  for 
broadening  the  choice  of  child's  surname  open  to  its  parents.  We  had  posed 
questions  about  four  possibilities:  firstly,  retaining  the  existing  requirement 
that  all  children  must  be  given  their  father's  surname;  secondly,  allowing 
parents  to  give  their  child  its  mother's  surname;  thirdly,  allowing  a  couple 
to  give  the  child  a  hyphenated  or  combined  surname  consisting  of  both 
their  surnames;  and  lastly,  permitting  a  child  to  be  given  a  totally  different 
name  from  its  parents. 

Strong  approval  was  shown  for  the  proposals  to  permit  a  child  to  be 
given  either  of  its  parents'  surnames,  or  a  combined  name.  Giving  children 
their  mother's  surname  is  an  option  that  should  be  open  to  all  parents. 
Though  not  common  in  most  countries,  some  ethnic  groups  do  wish  to 
use  the  mother's  surname  in  naming  children.  This  indeed  was  one  of  the 
features  of  the  early  common  law:  Thomas  Littleton  was  the  eldest  son 
of  Thomas  Westcote  and  Elizabeth  Littleton,  who  agreed  before  their 
marriage  that  their  children  should  take  the  name  of  Littleton.  All  did, 
including  Thomas,  who  as  Lord  Littleton  became  one  of  the  most  famous 
judges  and  writers  of  the  common  law.  He  personified  the  principle  that  at 
common  law  the  surname  of  the  children  of  a  marriage  is  not  necessarily 
that  of  the  husband-father.  The  possibility  should  be  revived. 

Likewise  the  custom  of  giving  children  hyphenated  or  combined 
names  is  common  in  a  number  of  countries.  We  believe  that  the  use  of 
hyphenated  or  combined  surnames  will  continue  to  be  uncommon  in 
Ontario,  its  use  restricted  to  individual  parents  who  wish  to  identify  their 
child  with  both  its  parents  and  to  members  of  particular  ethnic  groups, 
such  as  those  from  Spanish-speaking  countries,  where  combined  or 
hyphenated  names  form  the  normal  pattern  of  giving  names  to  children.  We 
consider  that  the  choice  of  a  hyphenated  or  combined  name  for  children 
should  be  open  to  all  parents. 


We  also  consider  that  attention  should  be  given  to  the  possibility  of 
permitting  parents,  who  reluctantly  registered  their  child  in  its  father's 
name  in  accordance  with  present  law,  to  apply  to  amend  the  births  register 
so  as  to  give  the  child  a  hyphenated  or  combined  name  or  its  mother's 
surname.  In  our  study  we  learned  of  a  number  of  families  who  had  wanted 
to  give  their  children  hyphenated  or  combined  surnames,  but  had  been 
prevented  from  doing  so  because  of  the  existing  law.  We  feel  that  it  should 
be  possible  for  their  wishes  to  be  accommodated  in  the  new  legal  frame- 
work of  choice. 

In  "A  Woman's  Name"  we  had  mentioned  a  fourth  possibility  that 
children  might  be  permitted  to  bear  a  totally  different  name  from  their 
parents.  Only  a  minority  supported  this  suggestion.  This  is  perhaps  not 
surprising  since  the  suggestion  runs  counter  to  our  current  traditions  and 
ideas  about  the  parent-child  relationship.  There  seems  to  be  no  valid 
reason  to  give  a  child  a  surname  which  does  not  join  him  to  his  family,  a 
name  with  which  he  can  have  no  connection.  The  suggestion  is  contrary 
to  our  basic  ideas  about  the  practical,  symbolic,  emotional  and  relational 
importance  of  personal  names,  and  would  result  in  an  upheaval  of  our 
methods  of  public  record-keeping,  as  well  as  unduly  complicating  the  work 
of  future  genealogists  and  family  researchers.  The  suggestion  was  enter- 
tained briefly  by  some  feminist  writers  in  the  United  States  in  the  early 
1970's:  we  note  that  only  a  ver}^  few  individuals  there  have  attempted  to 
act  upon  it. 

We  recommend  that  The  Vital  Statistics  Act  should  be  amended  so 
that  spouses  should  be  able  to  choose  to  give  their  first  child  one  of  the 
following  surnames: 

(a)  the  husband's  surname,  or 

(b)  the  wife's  surname,  or 

(c)  the  surnames  of  both  spouses  in  combination,  and  separated  by 
a  hyphen,  if  the  parents  wish. 

We  concluded  our  questions  in  "A  Woman's  Name"  by  asking  "if  a 
couple  chooses  to  give  their  first  child  a  certain  surname,  should  all  subse- 
quent children  of  the  marriage  be  required  to  bear  the  same  name?"  The 
question  is  a  diflicult  one  to  answer:  it  was  at  this  point  that  we  experi- 
enced the  strongest  support  for  the  general  concept  of  a  family  name.  Even 
those  individuals  who  argued  the  most  forcefully  for  greater  individual 
freedom  to  choose  names  felt  a  residual  attachment  to  the  idea  of  a  common 
family  name,  feeling  that  it  was  important  that  all  children  should  bear 
the  same  name,  whatever  that  might  be.  Family  unity  in  identity  is  impor- 
tant, especially  where  children  are  involved.  It  is  for  this  reason  that  we 
recommend  that  all  subsequent  children  of  the  marriage  should  be 
required  to  bear  the  same  surname  as  the  first  child. 

We  are  aware  that  certain  ethnic  groups  have  naming  customs  that 
differentiate  between  male  and  female  children:  for  example,  the  orthodox 
Sikh  community.  We  recognize  that  our  recommendation  in  favour  of  a 
common  surname  for  children  may  cause  some  difficulty  here  and  in  other 
special  cases.  We  therefore  recommend  that  in  order  to  permit  flexibility, 
parents  should  be  able  to  apply  to  the  Registrar  General  who,  in  excep- 
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tional  cases,  would  allow  the  parents  to  register  subsequent  children  of 
the  marriage  in  surnames  that  differed  from  that  given  to  the  first  child. 

Lastly,  we  have  had  to  consider  what  is  to  happen  when  parents  can- 
not agree  what  surname  should  be  chosen  for  their  first  child.  This  is  an 
unhappy  situation  and  one  which  we  hope  will  be  rare.  However,  if  the 
law  Edlows  parents  to  choose  a  name  together,  it  should  also  set  out  a  means 
of  resolving  any  disagreement.  For  the  law  to  impose  any  particular  name 
upon  a  child  may  appear  arbitrary.  We  think  either  parent  should  be  able 
to  apply  to  the  family  court  judge  to  resolve  the  dispute  and  determine 
which  of  the  eligible  surnames  should  be  given  to  the  child.  In  the  absence 
of  such  an  application,  the  Registrar  General  should  register  the  child,  in 
accordance  with  prevailing  convention,  in  the  name  of  the  husband. 
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PART  2 

REFORMING  THE  CHANGE  OF  NAME  PROCEDURE 


In  addition  to  the  matters  concerning  names  at  birth  and  marriage 
discussed  in  Part  1,  we  also  received  a  number  of  submissions  suggesting 
that  the  process  of  changing  one's  name  through  court  application  requires 
reform.  In  this  Part  we  shall  set  out  a  number  of  general  reforms  which  if 
adopted  would  make  changing  one's  name  less  expensive,  and  more 
informal,  while  still  preserving  the  general  character  of  the  legislation.  The 
Change  of  Name  Act  has  been  amended  many  times  since  it  was  first 
introduced  in  1939,  but  the  amendments  have  been  designed  to  deal  with 
specific  problems,  minor  alterations  rather  than  systematic  review. 

Ontario  today  differs  greatly  from  the  Ontario  of  1939:  different  in 
its  economy,  in  its  population,  in  its  ethnic  background,  in  the  mobility 
of  famihes  and  also  in  the  amount  of  credit  available  to  individual  families. 
The  changes  since  1939  have  included  the  rise  of  the  computer,  and  the 
vast  extension  of  the  quantity  and  type  of  personal  information  concerning 
every  individual  possessed  by  both  government  and  business.  All  these 
facts  suggest  that  legislation  of  this  type  needs  re-examination. 

Our  research  has  revealed  that  the  general  fear  for  the  interests  of 
third  parties  which  did  much  to  colour  the  legislation  of  1939  has  not  been 
realized.  We  consider  that  it  is  both  possible  and  desirable  to  strike  a  new 
balance  between  the  conflicting  interests  affected  by  the  Act,  a  balance 
which  will  make  changing  one's  name  less  difficult  and  cumbersome, 
while  guarding  against  possible  abuses.  The  substantial  cost  to  the  appli- 
cant should  be  weighed  at  all  times  against  the  direct  and  incidental 
benefits  to  third  parties:  this  reasoning  has  led  us  to  the  conclusions  set 
out  in  the  following  part  of  the  Report. 

The  Court  Application 

Ontario  is  one  of  the  two  Canadian  provinces  which  insists  that  all 
change  of  name  applications  be  made  to  a  court.  Since  1939  these 
applications  have  been  heard  by  county  or  district  court  judges.  We  see 
no  compelling  reason  to  alter  the  basic  character  of  the  legislation  in  this 
regard:  there  are  many  matters  involved  in  changing  a  name  which  require 
the  careful  consideration  of  a  judge.  However,  we  think  that  there  is  a 
more  appropriate  forum  for  these  matters  than  before  the  county  or 
district  court  judge. 

Few  change  of  name  applications  are  contested  matters;  seldom,  if 
ever,  does  a  third  party  oppose  an  application.  Our  inquiries  have  revealed 
that  most  contested  change  of  name  applications  involve  changes  in  the 
names  of  an  entire  family,  where  there  is  no  consensus  in  the  family  con- 
cerning the  proposed  change.  The  change  of  a  child's  surname,  following 
separation  or  divorce,  to  a  name  different  from  one  of  its  parents  obviously 
may  involve  difficult  and  sensitive  issues.  Family  concerns  so  predominate 
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that  it  seems  to  us  that  the  best  forum  to  deal  with  changes  of  name  would 
eventually  be  the  reconstituted  Family  Court  with  comprehensive  juris- 
diction to  deal  with  all  matters  of  family  law.  Such  a  unified  family  court 
has  been  discussed  by  many  law  reform  bodies,  both  at  the  federal  and 
provincial  levels.  In  February  1974,  in  our  Report  on  Family  Courts  we 
recommended  that  a  family  court  be  set  up  witii  two  jurisdictional  levels, 
given  power  to  deal  effectively  with  all  disputes  involving  the  family.  We 
envisage  that  judges  of  both  levels  would  be  able  to  deal  with  changes  of 
name;  applications  might  come  about  as  original  matters,  or  as  ancillary 
to  such  matters  as  custody  hearings.  We  also  consider  that  there  should 
be  an  appeal  procedure  available.  Until  the  proposed  unified  Family 
Court  is  established,  judges  of  the  Provincial  Court  (Family  Division) 
should  be  given  jurisdiction  to  hear  applications. 

Often  it  will  be  desirable  to  have  a  court  hearing  where  the  issues 
involved  in  the  application  are  unusually  contentious  or  difficult.  However, 
we  do  not  consider  that  all  cases  require  a  court  hearing,  which  tends  to 
be  expensive  and  in  some  cases  to  undermine  the  practical  utility  of  the 
remedy.  Many  changes  of  given  or  middle  names  probably  could  be  dealt 
with  informally.  Likewise  if  an  application  is  made  by  a  family,  all  giving 
the  needed  consent,  to  simplify  or  make  minor  changes  to  their  common 
family  surname,  it  would  be  desirable  to  process  the  application  in  a  less 
formal  way.  We  consider  that  it  should  be  possible,  in  proper  circumstances, 
for  the  family  court  judge  to  dispense  with  a  formal  hearing,  and  to  make 
change  of  name  orders  after  considering  the  documents  filed  with  the 
application. 

We  think  it  is  desirable  to  provide  an  appeal  from  the  decision  of  the 
family  court  judge;  this  should  be  in  accordance  with  the  appeals  pro- 
cedure proposed  for  the  reconstituted  Family  Court.  Until  any  new  Family 
Court,  with  comprehensive  jurisdiction,  is  established,  we  recommend  that 
applications  should  be  heard  in  the  Provincial  Court  (Family  Division), 
with  an  appeal  to  the  Divisional  Court.  The  applicant  should  have  status 
to  appeal  a  refusal  of  a  change  of  name  application.  Any  third  party  who 
had  a  right  to  appear  at  the  hearing  and  did  appear  at  the  initial  hearing 
should  also  have  standing  to  appeal.  The  time  period  for  lodging  an  appeal 
should  be  limited  to  one  month,  but  with  the  court  able  to  extend  this  period 
on  application. 

Advertising  Intended  Changes  of  Name 

One  of  the  most  onerous  requirements  in  the  present  change  of  name 
legislation  is  the  advertising  requirement.  Even  the  most  minor  change  of 
name  must  be  advertised  three  times  in  a  local  newspaper  and  once  in  the 
government  publication  of  record,  the  Ontario  Gazette.  It  is  possible  to 
apply  to  a  judge  to  dispense  with  the  advertising  requirement  if  the  appli- 
cant would  be  embarrassed  or  prejudiced  by  publication,  or  if  the  name 
change  is  merely  minor,  or  is  in  fact  the  name  commonly  used  by  the 
applicant. 

The  advertising  requirement  is  particularly  burdensome  in  large  cities 
such  as  Toronto  and  Ottawa,  where  advertising  in  daily  papers  may  add 
up  to  $200  to  the  expense  of  a  change  of  name  application.  Moreover  the 
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practical  utility  of  this  requirement  is  questionable.  Many  other  jurisdic- 
tions have  recently  re-examined  their  legislation  and,  concluding  that  the 
marginal  benefits  were  far  outweighed  by  rising  costs,  reduced  or  elimi- 
nated a  requirement  of  advertising.  Originally  such  provisions  were  appar- 
ently intended  to  alert  third  parties  who  might  object  to  proposed  changes 
of  name.  We  have  been  unable  to  find  in  Ontario  any  systematic  use  of 
change  of  name  notices  to  monitor  credit  clients  or  others.  Nor  have  we 
found  a  body  of  third  party  objections  to  change  of  name  orders,  notified 
by  reading  the  legal  notices  sections  of  the  province's  local  newspapers' 
classified  advertising  or  by  study  of  the  Ontario  Gazette.  We  understand 
that  some  courts  in  the  province  now  dispense  with  advertising  on  an 
almost  routine  basis,  so  rarely  have  objections  been  experienced. 

In  practical  terms,  newspaper  advertisements  so  seldom,  if  ever, 
result  in  objections  being  made  to  change  of  name  applications,  that  they 
constitute  an  excessive  hindrance,  whose  marginal  utility  is  far  outweighed 
by  the  cost.  Few  change  of  name  applications  are  disputed  matters.  Of 
these,  the  vast  majority  involve  family  disputes  where  there  is  no  con- 
sensus concerning  the  changing  of  children's  names  after  a  divorce  or 
estrangement.  Whatever  may  have  been  the  expectations  or  fears  of  the 
original  drafters  of  the  legislation,  it  appears  that  third  parties  have 
turned  out  to  be  singularly  untroubled  by  the  comparatively  small 
number  of  changes  of  name.  Non-family  members  are  so  rarely  involved 
that  we  feel  confident  that  in  most  cases  advertising  is  unnecessary.  We 
think  that  there  is  little  practical  difficulty  in  recommending  that  there 
should  be  no  general  requirement  of  advertising  changes  of  name.  How- 
ever we  think  it  is  important  that  the  family  court  judge  should  have  power, 
in  proper  cases,  to  direct  that  an  intended  change  of  name  should  be 
advertised  when  it  is  appropriate.  The  nature  and  extent  of  advertising 
needed  should  be  decided  by  the  judge.  Since  such  advertising  could  be 
both  expensive  and  oppressive,  there  should  also  be  an  appeal  available 
from  any  order  requiring  advertising. 

Information  Required  on  an  Application 

Section  13  of  The  Change  of  Name  Act  lists  the  information  which 
an  applicant  must  provide  to  the  court.  He  or  she  must  first  give  the 
obvious  basic  biographical  information  concerning  birth  details,  address, 
occupation,  particulars  of  any  family,  and  Ontario  residence.  In  addition 
to  this  information,  the  applicant  must  provide  a  statement  of  the  reasons 
for  wanting  the  change  of  name,  together  with  information  concerning  any 
criminal  record,  outstanding  judgments  or  pending  actions,  debts  secured 
against  personal  property,  executions  or  bankruptcy.  The  applicant  must 
also  obtain  all  available  birth  and  marriage  certificates  for  the  family, 
and  certificates  from  the  sheriff  concerning  executions,  and  from  the 
Bankruptcy  Registrar  of  the  Supreme  Court,  relating  to  anyone  whose 
name  is  to  be  changed. 

We  consider  that  these  provisions  are  fundamentally  sound  and  that 
this  information  is  basic  and  essential  for  the  judge  to  make  a  wise  and 
rational  decision.  However  the  section  needs  minor  amendments.  For 
example,  the  number  of  sworn  statements,  affidavits  and  certificates  which 
may  be  required  on  one  application  seems  to  be  unduly  large.  We  also 
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consider  that  there  should  be  no  need  to  disclose  irrelevant  information 
dating  from  the  distant  past,  which  might  be  potentially  prejudicial,  such 
as  minor  criminal  convictions  from  twenty  years  ago,  or  an  outstanding 
judgment  from  the  same  era,  which  has,  in  all  likelihood,  been  forgotten. 

The  number  of  sworn  documents  should  be  reduced  to  one,  a  general 
affidavit  of  good  faith,  verifying  the  details  of  the  application.  Considera- 
tion should  be  given  to  providing  a  standard  change  of  name  application 
form.  Such  a  form  could  be  provided  by  regulation  and  should  significantly 
reduce  the  cost  of  preparing  an  application.  A  draft  of  such  a  form  is  set 
out  in  Appendix  D  to  the  Report  on  page  35.  In  this  affidavit  the  applicant 
should  state  that  he  has  lived  in  Ontario  for  the  past  twelve  months,  that 
the  facts  set  out  in  the  application  are  true,  and  that  the  application  is  made 
in  good  faith  and  for  no  improper  purpose.  Rather  than  provide  a  sheriff's 
certificate  about  unsatisfied  executions  in  one  county,  and  a  certificate  from 
the  registrar  in  bankruptcy,  we  think  it  sufficient  for  the  applicant  to 
indicate  any  unsatisfied  executions  against  him,  stating  where  these 
executions  are  registered  and  whether  he  is  an  undischarged  bankrupt.  Less 
than  one  person  in  a  thousand  is  declared  bankrupt  in  Ontario  each  year, 
and  it  seems  an  unnecessary  waste  of  administrative  time  for  each  appli- 
cant to  prove  himself  formally  in  the  class  of  the  nine  hundred  and  ninety- 
nine  solvent  citizens.  To  safeguard  against  possible  abuse,  sections  22  and 
23  should  be  retained;  these  sections  annul  improperly  obtained  changes 
of  name,  and  set  out  penalties  for  obtaining  a  change  of  name  by  fraud  or 
misrepresentation.  The  maximum  penalty  at  present  is  a  fine  of  $500  or 
imprisonment  for  six  months. 

After  a  change  of  name  is  granted,  the  clerk  of  the  court  should  send 
details  of  the  change,  where  relevant,  to  the  appropriate  sheriff  or  court 
clerk  responsible  for  maintaining  any  index  of  judgments,  pending  actions, 
debts  or  executions  on  which  the  applicant's  name  appears,  so  that  they 
can  make  the  necessary  changes  to  the  index. 

The  Act,  as  currently  worded,  requires  all  applicants  to  give  details 
of  any  convictions  for  criminal  offences.  Many  such  convictions  are  single 
minor  matters  followed  by  absolute  or  conditional  discharges  or  small  fines. 
It  seems  unnecessary  to  require  that  they  be  revealed  many  years  later,  if 
in  the  intervening  period  the  applicant  has  not  been  convicted  of  further 
crimes.  More  recent  legislation  than  the  change  of  name  legislation  has 
adopted  this  approach.  For  example  The  Consumer  Reporting  Act^  1973, 
c.  97,  s.  9(3)  (h)  adopts  similar  wording  in  limiting  the  personal  informa- 
tion concerning  a  credit  client,  that  can  be  recorded  or  revealed.  We  recom- 
mend that  the  applicant  for  a  change  of  name  should  be  required  to  state 
whether,  within  the  seven  years  preceding  the  application,  he  has  been 
convicted  of  a  criminal  offence  which  has  not  been  pardoned  or  vacated 
under  the  Criminal  Records  Act,  R.S.C.  1970,  (1st  Supp.),  c.  11,  or 
released  or  paroled  from  imprisonment  resulting  from  a  criminal  conviction. 
This  approach  is  also  adopted  in  The  Change  of  Name  Act  of  the  province 
of  Manitoba. 

The  general  purpose  of  these  amendments  is  to  make  it  simpler  and 
more  convenient  for  the  applicant  to  provide  the  court  with  the  necessary 
information.  In  addition,  a  new  subsection  should  be  added  to  section 
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13(1),  together  with  the  revised  provisions  relating  to  executions  and 
bankruptcy.  This  subsection  should  state  that  the  applicant  shall  provide 
such  other  and  further  documents  or  information  as  the  judge  may  require. 

Required  Residence  in  One  County 

In  1972,  the  Act  was  revised  to  make  residence  in  Ontario  for  one 
year,  rather  than  British  citizenship,  the  basic  requirement  for  eligibiUty 
to  apply  for  a  change  of  name.  However  sections  11  and  12  of  the  Act 
were  left  unchanged.  These  sections  dated  from  the  Act  of  1948  and 
required  an  applicant  to  live  in  a  county  for  twelve  months  before  making 
a  change  of  name  application.  If  he  had  moved  from  another  county 
within  the  last  twelve  months,  a  move  that  might  merely  be  from  Toronto 
to  Mississauga  or  from  Hamilton  to  Burlington,  he  had  to  make  an  addi- 
tional application  to  the  judge,  establishing  that  he  would  otherwise  suffer 
hardship;  he  might  also  be  required  to  pay  for  additional  advertising.  How- 
ever appropriate  these  obstacles  may  have  been  in  the  demographically 
stable  Ontario  of  thirty  years  ago,  they  cannot  be  justified  today  when  many 
more  people  move,  both  within  Ontario  and  to  and  from  other  provinces. 
Current  census  statistics  reveal  that  half  the  population  of  the  province 
changes  its  place  of  residence  at  least  once  in  a  five  year  period.  In  view 
of  this,  and  in  view  of  the  general  decision  taken  in  1972  to  make  Ontario 
residence  the  central  jurisdictional  fact,  the  additional  burdens  imposed 
on  the  Ontario  resident,  who  has  lived  in  the  province  but  not  the  county 
for  the  previous  twelve  months,  should  be  eliminated.  Sections  11(1)  and 
13(2)  (a)  should  be  revised  accordingly,  and  section  12  repealed  entirely. 

The  Court's  Decision 

The  Change  of  Name  Act  contains  many  broadly  worded  sections, 
but  none  is  more  amply  phrased,  yet  of  less  assistance  to  a  judge,  than 
section  17.  This  section  gives  the  judge  power  to  grant  or  refuse  changes 
of  name.  He  can  refuse  to  grant  an  application  if  he  considers  "that  the 
name  that  the  applicant  seeks  to  adopt  is  the  same  as  the  name  of  another 
person  or  resembles  the  name  of  another  person  to  such  an  extent  that 
the  change  applied  for  might  reasonably  cause  mistake  or  confusion  or  be 
a  cause  of  embarrassment  or  inconvenience  to  such  person,  or  that  the 
change  of  name  is  sought  for  any  improper  purpose,  or  is  on  any  other 
ground  objectionable,  or  that  the  application  should  be  refused  for  any 
other  reason  .  .  .".  The  section's  language  is  so  all-embracing  that  it  gives 
the  judge  scant  assistance  in  the  process  of  reasoning  by  which  he  must 
decide  whether  to  make  or  refuse  a  change  of  name.  Some  judges  detect 
in  the  wording  a  latent  legislative  intention  to  make  changing  one's  name 
very  difficult,  justifiable  only  for  the  soundest  reasons;  some  read  the 
words  as  counselling  caution  and  restraint  in  the  interests  of  a  general 
unarticulated  social  policy.  Others  treat  these  applications  as  almost 
routine  matters,  to  be  granted  with  the  minimum  of  time  and  formality, 
once  they  are  satisfied  that  all  the  documents  are  in  order. 

Clearly,  this  is  quite  unsatisfactory.  Both  judges  and  applicants  and 
their  legal  advisers  should  know  in  advance  where  they  stand,  and  be  given 
guidance  both  in  drawing  up  applications  for  changes  of  name,  and  in  con- 
sidering the  merits  of  those  applications.  The  chief  reason  for  refusing 
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changes  of  name  in  other  jurisdictions  and,  we  believe,  in  Ontario  is  the 
possibility  of  promoting  fraud  or  misrepresentation.  The  section  should  be 
refashioned  to  make  this  plain.  The  judge  should  be  able  to  refuse  an 
application  where  the  name  sought  resembles  the  name  of  another  person 
to  such  an  extent  that  it  might  reasonably  cause  mistake,  confusion,  em- 
barrassment or  inconvenience,  or  where  there  are  reasonable  grounds  to 
believe  that  the  change  of  name  may  be  used  for  a  fraudulent  or  another 
improper  purpose. 

Amendments  to  Other  Statutes 

Most  of  our  recommendations  in  this  Report  have  concerned 
amendments  to  The  Change  of  Name  Act.  However  there  are  a  number 
of  other  provincial  statutes  which  may  require  examination  or  amend- 
ment in  the  light  of  these  proposed  changes. 

We  suggested  in  Part  1  that  a  couple  on  marriage  should  have  a 
choice  of  name:  they  could  either  keep  the  names  they  bore  before 
marriage,  or  one  spouse  could  adopt  the  other  spouse's  surname,  or  they 
could  adopt  a  hyphenated  or  combined  name,  combining  both  their  sur- 
names. This  choice  of  name  would  be  entered  upon  the  marriage  register 
and  certificate.  Thus  we  envisage  that  it  would  be  necessary  to  amend  The 
Marriage  Act,  R.S.O.  1970,  c.  261  and  in  particular  Form  7  as  authorized 
by  section  27. 

The  Vital  Statistics  Act,  R.S.O.  1970,  c.  483,  s.  6  will  also  require 
amendment  in  the  light  of  our  recommendations  concerning  the  naming 
of  children  at  birth.  The  provisions  of  The  Registry  Act,  R.S.O.  1970, 
c.  409  dealing  with  changes  of  name  (section  55)  and  The  Land  Titles 
Act,  R.S.O.  1970,  c.  234,  s.  82,  are  worded  in  sufficiently  broad  terms  that 
no  amendment  is  necessary. 

We  are  concerned  about  any  possible  difficulty  which  changes  of  name 
may  pose  for  the  administration  of  The  Personal  Property  Security  Act. 
Section  50  of  that  Act,  S.O.  1973,  c.  102,  s.  9,  deals  with  amendments  to 
the  register  of  security  interests  where  the  debtor  has  changed  his  or  her 
name  or  address.  We  are  concerned  that  changes  of  name  by  the  debtor, 
of  which  the  secured  party  is  unaware,  may  impair  the  validity  and  effi- 
ciency of  the  register,  which  is  intended  to  be  a  comprehensive,  accurate 
and  up-to-date  register  of  secured  interests.  In  our  view,  this  section  of  the 
Act  merits  re-examination  in  the  light  of  this  Report,  of  the  recently 
introduced  section  9-402(7)  of  the  Uniform  Commercial  Code  and  a  recent 
law  review  article,  "The  Effect  of  Errors  and  Changes  in  the  Debtor's 
Name  on  Article  Nine  Security  Interests"  by  D.  F.  Van  Horn  in  [1975] 
Duke  L.J.  148. 

Changing  the  Names  of  Family  Members 

The  Change  of  Name  Act  contains  a  large  number  of  provisions 
which  deal  with  families  wishing  to  change  names:  separate  provisions 
deal  with  widowed  spouses  and  their  children,  divorced  spouses  and  their 
children,  with  unmarried  mothers  and  those  who  remarry.  The  fact  situa- 
tions which  the  court  may  face  are  very  different,  and  require  different 
treatment.  Although  The  Change  of  Name  Act  is  generally  satisfactory  in 
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this  regard,  minor  amendments  are  needed  to  ensure  equality  of  access  to 
court  name  change  procedures,  and  to  deal  with  ambiguities  and  defi- 
ciencies of  wording  which  have  caused  difficulty  in  some  cases. 

Changing  a  Common  Family  Name 

At  present,  the  Act  requires  that  if  one  spouse  applies  to  change  his 
or  her  surname,  the  surname  of  all  other  family  members  must  be  changed. 
As  was  pointed  out  in  "A  Woman's  Name",  this  provision  has  caused 
difficulty  for  those  families  where,  for  goods  reason,  perhaps  due  to  the 
wife  keeping  a  birth  name,  the  various  family  members  bear  different  sur- 
names. In  Part  1  of  this  Report  we  made  recommendations  to  deal  with 
the  question  of  a  woman's  name,  and  to  give  both  spouses  a  choice  of 
name  at  marriage.  There  are  other  necessary  amendments  to  the  Act 
which  would  flow  from  those  changes. 

We  have  no  wish  to  make  applications  any  more  difficult  for  families 
seeking  to  change  their  common  family  surnames.  Section  4(1)  dealing 
with  such  changes  of  common  family  surnames  should  be  amended  in 
keeping  with  our  recommendations.  We  think  that  a  married  person 
should  be  able  to  make  a  joint  application,  with  his  or  her  spouse,  to 
change  a  common  family  surname,  borne  by  both  spouses;  and  should  be 
able  to  apply  for  a  change  of  surname  of  any  unmarried  minor  children 
of  the  marriage  or  of  either  spouse,  who  bear  the  common  surname. 

Family  Consent  to  Name  Changes 

If  a  married  person  appUes  to  change  a  surname,  both  his  or  her 
spouse  and  any  children  over  the  age  of  fourteen  must  give  their  consent. 
The  judge  can  dispense  with  the  spouse's  consent,  if  the  couple  has  been 
separated  for  five  years.  The  application  can  then  be  heard  in  the  spouse's 
absence  and  without  his  or  her  consent;  in  this  case  no  change  is  made  to 
the  name  of  the  non-consenting  spouse.  Different  provisions  deal  with 
changing  the  names  of  children  of  divorced  parents.  The  judge  can  waive 
consent  if  it  is  felt  that  one  spouse  does  not  support  the  other  spouse  or 
child,  or  cannot  be  found,  or  for  any  reason  is  a  person  whose  consent 
ought  to  be  dispensed  with. 

These  provisions  are  not  entirely  satisfactory,  since  they  do  not 
cover  situations  where  consent  ought  to  be  waived:  such  as,  perhaps, 
insanity  or  prolonged  imprisonment.  Rather  than  attempt  to  speculate 
about  the  full  range  of  specific  fact  situations  where  a  judge  should  be  abk 
to  dispense  with  consent,  we  consider  that  a  general  provision  is  preferable. 
We  recommend  that  the  judge  should  have  power  to  dispense  with  the 
required  consent  of  anyone  if  the  person  is,  for  any  reason,  a  person  whose 
consent,  in  all  the  circumstances  of  the  case,  ought  to  be  dispensed  with. 

Where  the  consent  of  a  spouse,  parent  or  guardian  is  required,  and 
not  dispensed  with,  this  consent  should  be  given  in  writing,  but  it  should 
no  longer  be  mandatory,  as  it  seems  to  be  under  section  10(2),  for  the 
consenting  person  to  appear  at  the  hearing.  Often  it  may  be  inconvenient 
or  impossible  for  the  consenting  person  to  appear,  and  without  his  or  her 
presence,  the  entire  appUcation  may  be  jeopardized.  However  the  section 
should  be  amended  to  provide  that  anyone  whose  consent  is  required  may 
appear  at  the  hearing. 
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Currently  the  Act  requires  that  a  child  over  the  age  of  fourteen  must 
give  his  consent  if  any  part  of  his  name  is  to  be  changed,  either  directly, 
or  as  a  result  of  an  application  to  change  a  common  family  surname.  In 
some  other  provinces  the  age  over  which  a  minor's  consent  is  needed  is 
twelve  years.  This  age  seems  a  more  appropriate  lower  limit,  and  we 
recommend  that  any  child  over  the  age  of  twelve  years,  whose  name  will 
be  changed,  should  have  to  give  his  or  her  consent  to  the  change  of  name 
application. 

Changing  the  Names  of  Children 

The  safeguards  set  out  in  The  Change  of  Name  Act  are  particularly 
important  in  cases  where  the  judge  is  asked  to  consider  changing  the  name 
of  a  child.  As  we  noted  earlier,  such  cases  constitute  probably  the  most 
difficult  group  of  applications  with  which  judges  deal.  We  consider  that 
these  provisions  are  generally  satisfactory,  though  we  have  concluded  that 
some  minor  amendments  are  necessary. 

At  present  applications  to  change  a  child's  name  must  be  made 
under  the  Act,  and  heard  by  the  county  court  judge.  We  think  that  it 
should  be  possible,  however,  for  the  question  of  changing  a  child's  name 
to  be  dealt  with,  in  appropriate  cases,  as  an  ancillary  matter  to  a  custody 
hearing.  The  judge  in  such  a  case  in  deciding  the  future  of  the  child, 
considers  matters  of  custody,  support,  education  and  upbringing.  He 
should  be  able  to  authorize  a  change  of  name,  if  this  is  sought,  when 
he  considers  that  the  change  would  be  in  the  best  interests  of  the  child. 
The  court's  intervention  is  vitally  important  in  such  cases;  this  was  illus- 
trated in  two  recent  English  court  cases  Y.  v.  Y.,  [1973]  Fam.  147,  and 
In  re  T.,  [1963]  Ch.  238  in  which  divorced  women,  who  had  custody 
of  children,  tried  to  change  the  children's  names  without  the  knowledge 
or  consent  of  their  ex-husbands.  All  judges  considering  changes  of 
children's  names,  whether  as  part  of  a  custody  matter  or  as  an  independent 
application,  should  be  guided  by  the  test  of  whether  the  change  sought 
would  be  in  the  child's  best  interests. 

Two  recent  court  decisions  in  Ontario  have  focused  attention  on 
section  3(2)  of  The  Change  of  Name  Act.  Section  3  determines  who 
may  apply  to  change  a  name,  stating  that  anyone  over  eighteen  who  has 
lived  in  Ontario  for  the  previous  twelve  months  can  apply.  Section  3(2) 
reads  "where  the  applicant  is  an  infant,  he  shall  be  deemed  to  be  of  full 
age  for  aU  purposes  of  this  Act".  The  section  survives  from  a  period 
before  the  general  reduction  in  the  age  of  majority  in  Ontario.  Although 
its  exact  meaning  was  always  ambiguous,  its  ostensible  purpose  was  to 
enable  young  persons  under  the  legal  age  of  majority  to  apply  on  their 
own  behalf  to  change  their  names.  However,  since  recent  legislation  has 
reduced  the  age  of  majority  from  twenty-one  to  eighteen  years,  and  we 
think  that  the  minimum  age  requirement  for  change  of  name  applications 
should  be  maintained  at  eighteen  years,  the  section  has  no  real  purpose  at 
present  save  to  offer  tantalizing  possibilities  for  misinterpretation.  We 
recommend  that  section  3(2)  be  removed  from  the  Act. 

The  child  bom  out  of  wedlock  is  normally  registered  in  its  mother's 
surname,  unless  she  and  the  man  who  formally  acknowledges  paternity 
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agree  to  register  the  child  in  his  name.  Since  1966,  an  unmarried  mother 
has  been  able  to  apply  to  change  her  child's  surname,  if  she  also  changes 
her  name.  This  is  unsatisfactory  if  the  common  law  union  breaks  down, 
and  she  wishes  to  change  the  child's  surname  from  the  father's  name, 
which  she  may  not  bear,  to  her  bkth  name.  An  unmarried  mother  is  also 
given  no  opportunity  under  the  Act  to  apply  to  change  her  child's  given 
name.  Since  this  type  of  application  can  be  brought  by  parents  who  are 
married,  widowed  or  divorced,  the  omission  seems  unjustifiable.  In  other 
provinces,  such  applications  are  permitted.  For  example,  the  Alberta  Act 
contains  a  section  providing  that  "the  mother  of  a  child  born  out  of 
wedlock  may  apply  to  change  a  given  name  of  her  child  of  whom  she  has 
lawful  custody":  S.A.  1973,  c.  63,  s.  8(1).  A  similar  section  should  be 
introduced  into  the  law  of  Ontario.  We  recommend  that  the  mother  of  a 
child  born  out  of  wedlock  should  be  able  to  apply  to  change  a  given  name 
or  surname  of  her  unmarried  minor  child  of  whom  she  has  lawful  custody. 
If  the  application  is  to  change  the  surname  of  a  child  who  has  been 
registered  in  his  or  her  father's  surname,  under  the  special  procedure  of 
section  6(8)  of  The  Vital  Statistics  Act,  the  application  should  generally 
require  the  consent  of  the  father  who  has  acknowledged  paternity.  We 
recommended  on  page  19  that  it  should  be  possible  for  the  judge  to  dis- 
pense with  necessary  consent  in  appropriate  cases.  The  breakdown  of  a 
common  law  relationship  would  be  an  important  factor  for  the  judge  to 
consider  in  deciding  whether  to  dispense  with  the  father's  consent. 

Some  concern  has  been  expressed  to  us  about  possible  difficulties  in 
the  application  of  section  8  of  the  Act.  This  section  reads  as  follows: 

"An  unmarried  mother  who  marries,  or  a  widowed  mother  who 
remarries,  may  make  an  application  with  the  consent  of  her  husband 
if  living,  for  a  change  of  the  surname  of  her  unmarried  infant  children, 
not  being  her  husband's  children,  so  that  their  surname  shall  be  her 
surname  by  marriage". 

We  understand  that,  on  occasion,  some  judges  have  disallowed 
applications  under  this  section  from  unmarried  mothers  who  marry,  or 
widowed  mothers  who  remarry,  on  the  view  that  they  should  instead  begin 
adoption  proceedings  with  their  spouses,  to  adopt  their  own  natural 
children.  Adoption  generally  involves  an  incidental  change  of  the  child's 
surname.  There  are,  of  course,  cases  where  this  may  be  an  appropriate 
and  justifiable  course  of  action,  but  much  more  is  involved  in  adoption 
than  the  mere  change  of  name  of  the  child.  The  effect  of  an  adoption  in 
law  is  that  a  child  ceases  to  be  the  child  of  his  former  parents,  and 
becomes  for  all  legal  purposes  the  child  of  the  adopting  parents.  Thus  the 
adoption  will  also  affect  many  other  matters,  for  example,  the  succession 
rights  of  the  child  in  relation  to  its  natural  parents,  or  the  rights  of  other 
children  of  the  marriage.  The  decision  to  adopt  is  a  weighty  and  difficult 
one,  and  should  not  lightly  be  imposed  on  a  couple,  by  denying  their 
application  to  change  a  child's  surname  to  the  common  surname  borne  by 
the  family  to  which  he  or  she  belongs.  The  child  should  not  be  denied 
whatever  benefits  lie  in  the  possession  of  a  common  family  name. 

While  we  can  make  no  specific  recommendation  about  this  matter 
we  consider  that  as  far  as  any  difficulty  does  in  fact  exist,  it  will  be  cor- 
rected through  the  new  appeal  procedures  which  we  have  recommended 
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to  ensure  greater  uniformity  in  the  interpretation  of  the  statute.  The 
section  is  also  worded  too  restrictively  and  should  be  redrafted  to  avoid 
causing  difficulty  in  certain  cases,  such  as  when  the  mother  of  a  child  born 
out  of  wedlock  subsequently  marries  the  father,  and  wishes  tO'  adopt  a 
family  name.  We  recommend  that  a  married  woman  should  be  able,  with 
the  consent  of  her  husband,  to  apply  for  a  change  of  name  of  an  un- 
married minor  child  born  to  her  out  of  wedlock.  A  widow  who  remarries 
should  also  be  able,  with  the  consent  of  her  husband,  to  apply  for  a  change 
of  name  of  her  unmarried  minor  child. 

At  present  only  a  natural  parent  can  apply  to  the  court  to  change 
a  child's  name.  Since  a  child  has  no  status  in  applying  on  his  own  behalf, 
the  child  who  is  not  in  the  custody  of  his  natural  parents  has  difficulty 
in  having  his  name  changed.  We  think  that  the  Act  should  be  amended 
to  include  special  provisions,  which  would  permit  applications  for  change 
of  a  child's  name  to  be  brought  through  the  next  friend  of  the  child.  We 
consider  that  the  child  through  its  next  friend  should  be  able  to  change  a 
given  name  or  surname.  Any  other  guardian  or  parent  should  also  have 
to  consent  to  this  application.  If  as  we  recommended  in  our  Report  on 
Family  Law,  Part  3,  Children,  the  office  of  the  Legal  Guardian  is  set  up 
to  protect  the  interests  of  children,  giving  consent  to  name  change  appli- 
cations should  also  be  part  of  its  functions. 


SUMMARY  OF  RECOMMENDATIONS 

1.  The  Marriage  Act  should  be  amended  to  permit  each  spouse,  both 
husband  and  wife,  to  have  a  choice  of  surname  upon  marriage.  Each 
spouse  should  declare  on  the  form  used  for  marriage  registration  the 
surname  each  will  use  as  a  married  person.  The  surname  chosen  may 
be  the  person's  own  surname  before  marriage,  or  that  of  the  person's 
spouse  alone,  or  that  of  the  person's  spouse  placed  before  or  after 
the  person's  own  surname,  and  separated  by  a  hyphen  should  the 
couple  wish.  The  name  chosen  should  be  incorporated  into  the  in- 
formation included  on  the  wallet-sized  plastic  marriage  certificate 
issued  by  the  Registrar  General,  under  section  39(3)  of  The  Vital 
Statistics  Act,  to  assist  a  married  person  in  insisting  on  recognition 
in  his  or  her  chosen  name. 

2.  If  at  any  time  after  the  initial  choice  of  name  at  marriage,  a  spouse 
wishes 

(a)  to  adopt  his  or  her  spouse's  surname,  or 

(b)  to  return  to  the  name  given  to  him  or  her  at  birth,  or 

(c)  to  return  to  the  name  borne  by  him  or  her  immediately  before  the 
marriage,  or 

(d)  to  adopt  a  hyphenated  or  combined  name,  consisting  of  the 
names  of  both  spouses, 

they  should  be  able  to  do  so  without  formality.  This  choice  should 
also  be  open  to  spouses  on  the  annulment  or  dissolution  of  their 
marriages,  and  also  to  widowed  persons.  Such  changes  of  name  should 
be  exceptions  to  the  formal  procedures  of  The  Change  of  Name  Act 
and  the  Act  should  be  amended  to  make  this  clear.  By  notifying  the 
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authorities  in  charge  of  the  register  of  marriages,  they  should  be  able 
to  obtain  amended  marriage  certificates,  to  assist  them  in  being  recog- 
nized in  the  name  of  their  choice.  The  person  reverting  to  a  birth  name 
would  also  be  greatly  helped  by  being  able  to  verify  his  or  her  chosen 
name  by  reference  to  a  birth  certificate. 

3.  The  Vital  Statistics  Act  should  be  amended  so  that  a  married  couple 
should  be  able  to  choose  to  give  their  first  child  one  of  the  following 
surnames : 

(a)  the  husband's  surname,  or 

(b)  the  wife's  surname,  or 

(c)  the  surnames  of  both  spouses  combined,  separated  by  a  hyphen, 
if  the  parents  wish. 

4.  All  subsequent  children  of  the  marriage  should  have  to  bear  the 
same  surname  as  the  first  child.  However  in  order  to  permit  flexibility, 
parents  should  be  permitted  to  apply  to  the  Registrar  General  who, 
in  exceptional  cases,  would  be  able  to  allow  subsequent  children  to 
bear  different  surnames  than  the  first  child. 

5.  If  parents  cannot  agree  upon  the  surname  to  be  given  to  their  first 
child,  either  parent  should  be  able  to  apply  to  the  family  court  judge 
to  resolve  the  dispute  and  determine  which  of  the  eligible  surnames 
should  be  given  to  the  child.  In  the  absence  of  such  an  application, 
the  Registrar  General  should  register  the  child  in  the  name  of  the 
husband. 

6.  Changing  a  name  through  court  application  should  be  simplified  and 
made  more  informal  and  less  expensive. 

7.  Change  of  name  applications  should  be  heard  in  the  Provincial  Court 
(Family  Division)  and,  ultimately,  in  a  reconstituted  Family  Court 
with  comprehensive  jurisdiction  to  deal  with  all  matters  of  family  law. 

8.  An  appeal  should  lie  from  the  decision  of  the  family  court  judge.  An 
appeal  should  be  provided  from  the  Provincial  Court  (Family  Divi- 
sion) to  the  Divisional  Court.  When  the  new  unified  Family  Court 
is  established,  appeals  should  be  in  accordance  with  the  normal 
appeals  procedure  in  that  court. 

9.  In  proper  circumstances,  the  family  court  judge  should  be  able  to 
dispense  with  a  formal  hearing,  and  to  make  change  of  name  orders 
after  considering  the  documents  filed  with  the  application. 

10.  The  applicant  should  have  status  to  appeal  the  refusal  of  a  change 
of  name  application.  Any  third  party  who  had  a  right  to  appear  at  the 
hearing  and  did  appear  at  the  initial  hearing  should  also  have  stand- 
ing to  appeal. 

11.  The  time  period  for  lodging  an  appeal  should  be  limited  to  one 
month,  but  with  the  court  able  to  extend  this  period  on  application. 

12.  The  general  requirement  of  publicly  advertising  all  change  of  name 
applications  should  be  abolished.  The  family  court  judge  should  be 
given  power  to  direct,  in  proper  cases,  that  an  intended  change  of 
name  should  be  advertised,  when  it  is  appropriate.  The  nature  and 

23 


extent  of  advertising  needed  should  be  decided  by  the  judge.  An 
appeal  should  be  provided  from  any  order  requiring  advertising. 

13.  The  number  of  affidavits  required  on  an  application  should  be 
reduced  to  one,  a  general  affidavit  of  good  faith,  verifying  the  details 
of  the  application.  A  standard  application  form  should  be  prescribed 
by  regulation.  Instead  of  supplying  certificates  from  the  Registrar  in 
Bankruptcy  and  the  sheriff,  the  applicant  should  be  required  to  in- 
dicate whether  he  is  an  undischarged  bankrupt  and  whether  there 
are  any  unsatisfied  executions  against  him,  stating  where  any  execu- 
tions are  registered.  After  a  change  of  name  is  granted,  the  clerk  of 
the  court  should  send  details  of  the  change,  where  relevant,  to  the 
appropriate  sheriff  or  court  clerk  responsible  for  maintaining  any 
index  of  judgments,  pending  actions,  debts  or  executions  on  which 
the  applicant's  name  appears,  so  that  they  can  make  the  necessary 
changes  to  the  index. 

14.  The  applicant  for  a  change  of  name  should  be  required  to  state 
whether,  within  the  seven  years  preceding  the  application,  he  has 
been  convicted  of  a  criminal  offence  which  has  not  been  pardoned  or 
vacated  under  the  Criminal  Records  Act,  R.S.C.  1970,  (1st.  Supp.), 
c.  11,  or  released  or  paroled  from  imprisonment  resulting  from  a 
criminal  conviction. 

15.  An  additional  subsection  should  be  added  to  section  13(1)  stating 
that  the  applicant  shall  provide  such  other  and  further  documents  or 
information  as  the  judge  may  require. 

16.  Section  12  which  imposes  additional  burdens  on  the  applicant  who 
has  not  resided  in  a  single  county  for  twelve  months  should  be  re- 
pealed. Sections  11(1)  and  13(2)  (a)  should  be  revised  accordingly. 

17.  The  judge  should  have  power  to  refuse  a  change  of  name  applica- 
tion where  the  name  sought  resembles  the  name  of  another  person 
to  such  an  extent  that  it  might  reasonably  cause  mistake,  confusion, 
embarrassment  or  inconvenience,  or  where  there  are  reasonable 
grounds  to  believe  that  the  change  of  name  may  be  used  for  a 
fraudulent  or  other  improper  purpose. 

18.  Section  50  of  The  Personal  Property  Security  Act  should  be  re- 
examined by  the  appropriate  authorities  to  ensure  that  the  accuracy 
of  the  personal  property  security  register  is  not  jeopardized  by  changes 
in  the  names  of  individuals  appearing  on  the  register. 

19.  A  married  person  should  be  able  to  make  a  joint  application,  with 
his  or  her  spouse,  to  change  a  common  family  surname,  borne  by 
both  spouses;  and  should  be  able  to  apply  for  a  change  of  surname 
of  unmarried  minor  children  of  the  marriage  or  of  either  spouse,  who 
bear  the  common  surname. 

20.  Section  10  of  the  Act  should  be  replaced  by  a  general  provision  giving 
the  court  power  to  dispense  with  the  consent  of  any  person  whose 
consent  is  required,  if  that  person  is,  for  any  reason,  a  person  whose 
consent,  in  all  the  circumstances  of  the  case  ought  to  be  dispensed 
with.  Section  10(2)  should  be  amended  to  provide  that  anyone  whose 

24 


consent  is  required  may  appear  at  the  hearing.  Any  child  over  the 
age  of  twelve  years  whose  name  will  be  changed,  should  have  to  give 
his  or  her  consent  to  the  change  of  name  application. 

21.  A  judge,  hearing  a  custody  apphcation,  should  have  power  to  make 
an  order  authorizing  a  change  of  the  child's  name,  where  the  judge 
considers  that  such  a  change  would  be  in  the  best  interests  of  the 
child. 

22.  Where  a  judge  is  hearing  any  application  for  a  change  of  name  which 
involves  the  names  of  children,  the  judge  shall  consider  whether  the 
change  of  name  is  in  the  best  interests  of  the  child. 

23.  Section  3(2)  which  is  now  obsolete,  should  be  repealed. 

24.  The  mother  of  a  child  born  out  of  wedlock  should  be  able  to  apply 
to  change  a  given  name  or  surname  of  her  unmarried  minor  child  of 
whom  she  has  lawful  custody.  K  the  application  is  to  change  the 
surname  of  a  chUd  who  has  been  registered  in  his  or  her  father's 
surname,  under  the  special  procedure  of  section  6(8)  of  The  Vital 
Statistics  Act,  the  application  should  generally  require  the  consent  of 
the  father  who  has  acknowledged  paternity. 

25.  A  married  woman  should  be  able,  with  the  consent  of  her  husband, 
to  apply  for  a  change  of  name  of  an  unmarried  minor  child  bom  to 
her  out  of  wedlock.  A  widow  who  remarries  should  also  be  able,  with 
the  consent  of  her  husband,  to  apply  for  a  change  of  name  of  her 
unmarried  minor  child. 

26.  A  child  should  be  able,  through  its  next  friend,  to  change  its  given 
name  or  surname.  Any  other  guardian  or  parent  should  also  have  to 
consent  to  this  application. 
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CONCLUSION 

It  is  a  happy  circumstance  that  on  occasion  the  law  may  be  reformed, 
even  with  respect  to  some  fundamental  and  difficult  issues  with  relatively 
simple  legislative  change  and  without  the  initial  and  continued  expenditure 
of  substantial  amounts  of  public  funds.  That  is  not  to  say  that  the  benefits 
are  any  less  desirable  or  appreciated.  Such  has  been  the  nature  of  this 
project  and  the  proposals  for  change  which  we  recommend. 

We  are  grateful  to  all  who  participated  in  our  discussions  of  the  issues 
and  assisted  us  in  arriving  at  these  conclusions.  We  wish,  particularly,  to 
record  our  thanks  to  Mrs.  Joan  Sadleir  and  Mr.  Simon  Chester  for  their 
scholarly  and  devoted  work  throughout  all  phases  of  the  project. 

All  of  which  is  respectfully  submitted. 


H.  ALLAN  LEAL,  Chairman 


JAMES  C.  McRUER,  ComtnitsioMer 


RICHARD  A.  BELL,  Commissioner 


W.  GIBSON  GRAY,  Commissioner 


^TT^ 


WILLIAM  R.  POOLE,  Commissioner 


16  August,  1976. 
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APPENDIX  A 


SUBMISSIONS  ON  A  WOMAN'S  NAME 


1.  J.  Wendy  Cook,  Toronto. 

2.  S.  E.  Sinclair,  Toronto. 

3.  Arlette  Jumelle,  Ottawa. 

4.  Patricia  E.  Byers,  Toronto. 

5.  A.  Byrne  Milne,  Willowdale. 

6.  Wayne  Simms,  London. 

7.  Judy  Wasylycia-Leis,  Ottawa. 

8.  Gordon  Murray,  Vice- 
President,  Towers  Department 
Stores,  Toronto. 

9.  Steven  Gurion,  Toronto. 

10.  Susan  Rondeau  Lecorps, 
Ottawa. 

1 1 .  Ruth  May  Marvin,  Toronto. 

12.  Gail  Lam,  Ottawa. 

13.  Janice  Lyon,  Ottawa. 

14.  R.  E.  Skene,  Toronto  Credit 
Divisional  Manager,  T.  Eaton 
Co.  Ltd.,  Toronto. 

15.  Lillian  Buchanan,  Ottawa. 

16.  R.  H.  Humphries,  Assistant 
Deputy  Minister,  Driver  and 
Vehicle  Licensing,  Ministry  of 
Transportation  and 
Communications. 

17.  Richard  E.  Priddle,  Senior 
Counsel,  Property  Rights 
Division,  Ministry  of  Consumer 
and  Commercial  Relations. 

18.  Elsie  Gregory  MacGill, 
Toronto. 

19.  Steve  Peach,  Kingston. 

20.  H.  F.  Humphries,  Deputy 
Registrar  General,  Ministry  of 
Consumer  and  Commercial 
Relations. 

21.  Margaret  Irwin,  Sault  Ste. 
Marie. 

22.  S.  Dubeau,  Kingston. 

23.  Douglas  Cameron  Greco, 
Sault  Ste.  Marie. 

24.  Gordon  Murray,  Vice- 
President,  Towers  Department 
Stores,  Toronto  [2] 

25.  Janet  A.  Stein,  London. 

26.  Hew  Robertson,  Director, 
National  Services, 
Unemployment  Insurance 
Canada,  Ottawa. 


27.  Ontario  Status  of  Women 
Council,  Secretariat  for  Social 
Development. 

28.  Judith  M.  Oyen,  Q.C., 
Ottawa. 

29.  Jennifer  Bankier,  Toronto. 

30.  R.  Bellamy,  Ottawa. 

3 1 .  Mary  Anne  Kowalchuk, 
Geraldton. 

32.  Donna  Whalen,  Belleville. 

33.  Donna  J.  Haley,  Q.C., 
Toronto. 

34.  Carol  Dempsey,  Oshawa. 

35.  James  B.  Curran,  Ottawa. 

36.  Cherie  Miller,  Kingston. 

37.  Nancy  Stokes,  Toronto. 

38.  Lesley  D.  Greenland,  Kingston. 

39.  Sally  Dawes,  Thunder  Bay. 

40.  Christine  Kingston  Pigeon, 
Waterloo. 

41.  Lydia  Cushnie,  Islington. 

42.  Peat  O'Neil,  Ottawa. 

43.  Susan  Black,  Toronto. 

44.  Erica  H.  Dunn,  Peterborough. 

45.  J.  Robinson,  Scarborough. 

46.  Brenda  Holden,  Columbus. 

47.  H.  H.  Graham,  Commissioner, 
Ontario  Provincial  Police, 
Ministry  of  the  Solicitor 
General. 

48.  Arlette  Jumelle,  Ottawa  [2] 

49.  Diane  Gee,  Toronto. 

50.  Mr.  &  Mrs.  I.  de  Rijcke-Lollis, 
Guelph. 

51.  Kim  Baird,  Toronto. 

52.  Rose  Verdonck-Santon, 
Toronto. 

53.  Status  of  Women  Committee, 
Corporation  of  the  City  of 
Hamilton. 

54.  Beth  Waite,  Edith  Dain, 
Amelia  Trivett,  Elvira  Le  Gros, 
Elizabeth  Brown,  Lynda 
Manson,  Louise  Murdoch, 
Merrium  Clancy,  Bonney 
Bohan,  Joyce  Brubaker, 
Margaret  Durrant,  Diane 
Sheppard,  all  of  Simcoe. 

55.  Barbara  Bourne  Tiffin,  Barrie 
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56. 

Margaret  F.  Orange,  Sudbury. 

88. 

57. 

Penny  Saldon,  Tillsonburg. 

89. 

58. 

Helen  Henderson,  Kingston. 

59. 

Mrs.  Harry  Furniss,  Brechin. 

90. 

60. 

Nancy  Edmison  Lefebvre, 

91. 

Ottawa. 

92. 

61. 

Catherine  E.  Smith,  Owen 

93. 

Sound. 

94. 

62. 

G.  Upans,  Toronto. 

95. 

63. 

Sila  Nereth,  Toronto. 

96. 

64. 

Suzanne  Steele,  Algonquin 

97. 

College,  Ottawa. 

98. 

65. 

John  Hefler,  Algonquin 

College,  Ottawa. 

99. 

66. 

Heather  Brown,  Algonquin 
College,  Ottawa. 

100. 

67. 

Pauline  Heseltine,  Algonquin 
College,  Ottawa. 

101. 

68. 

Deborah  Llibre,  Algonquin 

102. 

College,  Ottawa. 

103. 

69. 

Lois  Pothier,  Algonquin 

104. 

College,  Ottawa. 

105. 

70. 

Stephen  Philpott,  Algonquin 

106. 

College,  Ottawa. 

107. 

71. 

Sheila  Pocock,  Algonquin 
College,  Ottawa. 

72. 

Donna  Watson,  Algonquin 

108. 

College,  Ottawa. 

109. 

73. 

Elaine  Bisson,  Algonquin 

110. 

College,  Ottawa. 

111. 

74. 

Marilyn  Earnshaw,  Algonquin 

112. 

College,  Ottawa. 

113. 

75. 

Janet  Vasey,  Algonquin 
College,  Ottawa. 

114. 

76. 

Pauline  Donnelly,  Algonquin 

115. 

College,  Ottawa. 

116. 

77. 

Ro  Aitken,  Algonquin 

117. 

College,  Ottawa. 

118. 

78. 

Joy  Gadd,  Algonquin  College, 

119. 

Ottawa. 

120. 

79. 

Carol  Traversy,  Algonquin 

121. 

College,  Ottawa. 
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80. 

Cheryl  Riggins,  Algonquin 

123. 

124. 
125. 
126. 

College,  Ottawa. 

81. 

Tanyss  Wendy  McLeod, 

Algonquin  College,  Ottawa. 

82. 

Lori  M.  White,  Algonquin 

College,  Ottawa. 

127. 

83. 

Ruth  Bay  ling,  Algonquin 
College,  Ottawa. 

128. 

84. 

Catherine  Mathews,  Algonquin 

College,  Ottawa. 

129. 

85. 

Sister  Mary  Esther  SSJD, 

Windsor. 

130. 

86. 

Margot  Todd-Shaw,  Montreal. 

131. 

87. 

Georgina  Matthews,  Guelph. 

132. 

Patricia  Gilbert,  Hamilton. 
Priscilla  Ruth  MacDougaU, 
Madison,  Wisconsin. 
Kathleen  Coburn,  Toronto. 
Barbara  Marshall,  Barrie. 
Richard  D.  Tafel,  North  Bay. 
Beth  K.  Wilson,  Toronto. 
Elizabeth  Howson,  London. 
Judith  Jacob,  Burlington 
Barbara  Popel,  Ottawa. 
Shirley  Jones,  Toronto. 
Gertrude  La  Chapelle, 
Toronto. 

Judith  Mazlack,  Toronto. 
Nancy  McTaggart  Clewes, 
Don  Mills. 

Dorothy  L.  Waines,  University 
Women's  Club,  Guelph. 
Jane  Brown,  Hamilton. 
Eleanor  J.  Rossler,  Mississauga. 
Cheryl  Starr,  London. 
Valerie  A.  Jacobs,  Toronto. 
M.  V.  Lasichuk,  Elmira. 
Catherine  Macdonald,  Windsor 
Club,  Canadian  Federation  of 
University  Women,  Windsor. 
Maureen  Muldoon,  Toronto. 
Margaret  Hildebrand,  Toronto. 
Percy  Black,  Ottawa. 
Marilyn  Joan  Watt,  Downsview. 
Ruth  Bryant,  Toronto. 
Lorna  Adams,  Newmarket. 
Women's  Bureau,  Ministry  of 
Labour. 

Ruth  Kirk,  Ottawa. 
Sheila  Sloan,  Ottawa. 
Alice  E.  Haynes,  Brighton. 
Karen  Gubling,  Kingston. 
Sharon  Cavanagh,  Hamilton. 
Mabel  Sanderson,  Guelph. 
Colette  Cripps,  Willowdale. 
Kathleen  H.  Fenton,  Toronto. 
Susan  Porter,  Guelph. 
Mary  Doucette,  West  Hill. 
Debi  Bergman,  Ottawa. 
Susan  M.  Johnston,  Ottawa. 
Ann  Sutherland,  Vancouver. 
Pat  Chefurka,  President  New 
Democratic  Party  of  Ontario, 
Komoka. 

Madelon  Smith-Fischer, 
Etobicoke. 
P.  Le  Gros,  Simcoe. 
Beryl  J.  Watson,  Toronto. 
Edith  Maybee,  Etobicoke. 
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133. 


134. 
135. 
136. 

137. 
138. 
139. 
140. 
141. 
142. 
143. 


144. 


145. 
146. 
147. 
148. 
149. 


Margaret  Jackson,  President, 
Business  and  Professional 
Women's  Clubs  of  Ontario. 
Marianne  Rapicano,  Toronto. 
D.  E.  Stevenson,  Kitchener. 
Joanne  McWilliam  Dewart, 
Toronto. 

Pat  Damphouse,  Mississauga. 
B.  Summers,  Ottawa. 
Heather  Rielly,  Napanee. 
Valerie  Perkins,  Islington. 
Rosemary  Billings,  Ottawa. 
Geoff  M.  Seymour,  Toronto. 
Muriel  Jean  Cluett,  Mollie 
Elliott,  Elizabeth  McCarthy, 
Lois  McFarquhar,  Kathleen 
Saunders,  Jane  Schunk,  Law 
Reform  Study  Group, 
University  Women's  Club  of 
Scarborough,  Agincourt. 
Vera  Bullon,  Vice-President, 
Canadian  Federation  of 
University  Women,  Orillia 
Branch,  Orillia. 
Catherine  Orion,  Toronto. 
Susan  Grigor,  Toronto. 
Doris  E.  Laing,  Toronto. 
Elizabeth  Tanczyk,  Ottawa. 
Louise  L.  Nollet,  Ottawa. 


150. 
151. 
152. 
153. 

154. 
155. 
156. 
157. 

158. 
159. 
160. 
161. 
162. 
163. 


164. 
165. 


166. 


167. 


Jane  Martin,  Ottawa. 

Anonymous,  Kitchener. 

Karen  Saylor,  London. 

Dorothy  K.  Lordanier, 

Orillia. 

Anonymous,  Toronto. 

Susan  E.  Bullock,  Toronto. 

N.  S.  Crewe,  Toronto. 

Valerie  Charlebois  Boileau, 

Atikokan. 

Eva  Murray,  Ottawa. 

S.  E.  Coates,  Ottawa. 

Irene  Mooney,  Kingston. 

Beryl  J.  Watson,  Toronto  [2] 

Evylin  Stroud,  Toronto. 

Jackie  Wark,  President, 

University  Women's  Club  of 

Brockville. 

Lynn  Wilsher,  Oakville. 

The  Association  of  Women 

Electors  of  Kingston  Area, 

Kingston. 

E.  H.  S.  Piper,  Q.C.  and 

Heidi  Palmer,  Insurance  Bureau 

of  Canada,  Toronto. 

Fawn  L.  Robb,  Timmins 

Women's  Resource  Centre, 

Timmins. 
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APPENDIX  B 


Meetings  held  with  interested  groups  and  individuals 
to  discuss  "A  Woman's  Name" 


1 .  Secretariat  for  Social 
Development, 

Ontario  Status  of  Women  Council. 

2.  Federation  of  Women  Teachers 
of  Ontario: 

Conference  on  Law  and  Women. 

3.  Mayor's  Task  Force  on  the 
Status  of  Women  in  Toronto: 
Conference  on  Women  and  Credit. 

4.  Hew  Robertson,  Director, 
National  Services, 
Unemployment  Insurance 
Commission. 

Ray  Thibault,  Chief, 

Social  Insurance  Registration, 

Unemployment  Insurance 

Commission. 

Ron  Thompson, 

Operations  Manager, 

Social  Insurance  Registration, 

Unemployment  Insurance 

Commission. 

David  Moynagh,  Policy  Advisor, 

Operational  Planning, 

Unemployment  Insurance 

Commission. 

5.  H.  F.  Humphries, 
Deputy  Registrar  General, 
Ministry  of  Consumer  and 
Commercial  Relations. 

E.  W.  Pike, 

Assistant  Deputy  Registrar 

General, 

Ministry  of  Consumer  and 

Commercial  Relations. 

W.  E.  Mitchell, 

Operations  Manager, 

Registrar  General, 

Ministry  of  Consumer  and 

Commercial  Relations. 

T.  D.  Thomson,  Q.C., 

Legal  Officer,  Registrar  General, 

Ministry  of  Consumer  and 

Commercial  Relations. 

6.  R.  E.  Priddle,  Senior  Counsel, 
Property  Rights  Division, 
Ministry  of  Consumer  and 
Commercial  Relations. 

R.  Blomsma,  Senior  Solicitor, 
Property  Law  Division, 


Ministry  of  Consumer  and 
Commercial  Relations. 
Ms.  D.  L.  Allems,  Solicitor, 
Property  Law  Division, 
Ministry  of  Consumer  and 
Commercial  Relations. 
D.  Godfrey,  Solicitor, 
Property  Law  Division, 
Ministry  of  Consumer  and 
Commercial  Relations. 

7.  T.  M.  Rundle, 

Branch  Director  and  Registrar, 

Personal  Property  Security 

Registration, 

Ministry  of  Consumer  and 

Commercial  Relations. 

8.  A.  M.  Gartshore, 
Executive  Director, 
Licensing  and  Control  Division, 
Ministry  of  Transportation  and 
Communications. 

R.  G.  Gower,  Director, 

Driver  Licensing, 

Ministry  of  Transportation  and 

Communications. 

K.  A.  Sands,  Director, 

Vehicle  Licensing, 

Ministry  of  Transportation  and 

Communications. 

9.  Rosalie  S.  Abella, 
Family  Law  Section, 
Ontario  Branch, 
Canadian  Bar  Association. 
Victor  P.  Alboini,  Secretary, 
Commercial,  Consumer  and 
Corporate  Law  Section, 
Ontario  Branch, 
Canadian  Bar  Association. 
C.  Bosschart, 

Wills  and  Trusts  Section, 
Ontario  Branch, 
Canadian  Bar  Association. 
Nancy  L.  Carnwath,  Secretary, 
Real  Property  Section, 
Ontario  Branch, 
Canadian  Bar  Association. 
Patricia  J.  Peters, 
Civil  Liberties  Section, 
Ontario  Branch, 
Canadian  Bar  Association. 
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APPENDIX  C 

Tabulated  Summary  of  Responses  to  Questions 
posed  in  "A  Woman's  Name" 

1.  A  woman  is  now  free  to  choose  to  keep  her  birth  name  at  marriage. 
Should  the  law  clarify  her  rights,  perhaps  by  stating  clearly  in  statutory 
form  her  freedom  of  choice? 

YES  — 96%  NO—    4% 

2.  Should  the  law  formalize  the  process  of  choosing  a  name  at  marriage? 

YES  — 86%  NO— 14% 

3.  Should  a  woman,  who  has  acquired  her  husband's  surname,  be  able  to 
return  during  marriage  to  the  use  of  her  birth  name? 

YES  — 92%  NO—    8% 

4.  Under  what  circumstances  should  a  married  woman,  once  having  acquired 
her  husband's  surname,  be  entitled  to  return  to  the  use  of  her  birth  name? 
At  will,  under  any  circumstances  —  89% 

Under  specified  circumstances       —    5% 
Never  —    6% 

5.  Should  a  married  woman  be  entitled  to  one  legal  surname  only  at  any 
particular  time,  as  is  the  case  for  everyone  else? 

YES  — 77%  NO  — 23% 

Or  should  the  law  allow  her  to  have  at  the  same  time  two  legal  surnames: 
her  surname  at  birth  and  her  husband's  surname  if  she  chooses  to  use  it? 
YES  — 23%  NO  — 77% 

6.  Should  a  spouse  be  able  to  adopt  at  marriage  a  hyphenated  name,  com- 
bining the  surnames  of  both  husband  and  wife? 

YES— 84%  NO  — 16% 

7.  Under  Ontario  law,  a  woman  is  free  on  divorce  or  annulment  to  return 
without  formality  to  the  use  of  her  birth  name.  Should  she  be  required 
to  make  some  formal  declaration  upon  exercising  this  right? 

YES  — 70%  NO  — 30% 

8.  Should  the  law  treat  a  prior  married  name  on  the  same  basis  as  a  birth 
name  with  respect  to  the  questions  we  have  been  discussing? 

YES  — 71%  NO  — 29% 

9.  There  is  within  Ontario  a  convention  that  family  members,  both  parents 
and   children,   share   a   common   family   name.    Should   this   convention 
operate  to  restrict  the  right  of  a  married  woman  to  choose  her  own  name? 
YES—    9%  NO  — 91% 
Should  it  restrict  her  right  to  keep  her  birth  name  at  marriage? 

YES— 10%  NO  — 90% 

Should  it  prevent  her  from  returning  to  that  birth  name  during  marriage? 
YES  —  10%  NO  —  90% 
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10.  Under   what   circumstances    should    a   spouse   changing   a   surname   be  | 
required  to  change  the  surnames  of  all  the  family  members?  Should  the 

law  make  a  married  woman's  choice  of  name  a  family  decision? 

Maintain  mandatory  family  name  change  requirement  I 

and  make  choice  a  family  one  —   1% 

Remove  mandatory  family  name  change  requirement: 

choice  up  to  individual  — 91% 

Family  name  change,  but  limited  to  family  with  children         —    2%  ^ 

11.  Should  the  law  continue  to  require  that  children  born  in  wedlock  be  given  ^m 
their  father's  surname? 

YES  — 22%  NO  — 78% 

Should  a  couple  be  able  to  give  a  child  its  mother's  birth  name? 

YES  — 79%  NO  — 21% 

Or  a  hyphenated  surname  combining  the  names  of  both  parents? 

YES  — 77%  NO  — 23% 

Or  a  totally  different  name  from  its  parents? 

YES  — 24%  NO  — 76% 

If  a  couple  chooses  to  give  their  first  child  a  certain  surname,  should 

all  subsequent  children  of  the  marriage  be  required  to  bear  the  same 

name? 

YES  — 70%  NO  — 30% 
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APPENDIX  D 

THE  CHANGE  OF  NAME  ACT,   197 

1.    I, of , 

(print  name  in  full)  (Street  Address,  Postal  Box  or  R,R.  Address) 

in  in  the  Province  of  Ontario, 

(name  of  city,  town,  etc.,  and  postal  code) 

and  a person,  hereby 

(occupation)  (marital  status  —  single, 

married,  widowed,  divorced) 

apply  under  the  provisions  of  The  Change  of  Name  Act,  197    as  follows: 

(a)   For  a  change  of  name  from to 

(present  name  in  full) 


(proposed  name  in  full) 
(b)  For  a  change  of  the  name  of  my  spouse  from 


(present  name  in  full) 

to ; 

(proposed  name  in  full) 
(c)   For  a  change  of  the  name  of  my  unmarried,  minor  child  or  ward 
from  to 

(present  name  in  full) 


(proposed  name  in  full) 

In  making  this  application,  I  declare  as  follows: 

2.    That  I  was  born  on  the day  of 19 

Produce  at  ,  in  the  of  

birth  /  .  .   ,   , 

certificate  (provmce,  state) 

in   and  that  my  parents'  names  before 

(country) 

their  marriage  were 


3.  That  I  have  been  resident  in  the  Province  of  Ontario  for  the  past 

years. 

4.  That  I  am  not  married, 

or 

5.  That  I  was  married  to  at 

(name  of  spouse  before  marriage) 

on  the day  of 19 

(place  of  marriage) 


6.    That  I  am  a  widowed  person  and  that  my  spouse  died  on  the 

day  of ,  19 
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7.  That  my  marriage  was  dissolved  on  the day  of 

19 at 

8.  That  my  spouse  was  bom  on  the 


Produce  day  of  ,  19 at ,  in  the 

spouse's 

birth  of    in    

certificate  (province,  state)  (country) 

and  that  my  spouse's  parents'  names  before  their  marriage  were 


9.    That  the  particulars  of  my  unmarried  minor  children  whose  names  I  wish 
to  change  are  as  follows: 

(Full  names  as  on  birth  certificate,  date  of  birth,  place  of  birth) 

10.    That  my  occupation,  profession  or  calling  is  

That  my  spouse's  occupation,  profession  or  calling  is 


11.  That  no  one  whose  name  will  be  changed  as  a  result  of  this  application 
has,  within  the  last  seven  years,  been  convicted  of  a  criminal  offence, 
which  has  not  been  pardoned  or  vacated  under  the  Criminal  Records  Act, 
R.S.C.  1970,  (1st  Supp.),  c.  11,  or  released  or  paroled  from  a  period  of 
imprisonment  resulting  from  a  criminal  conviction  (or  if  so,  give  full 
details). 

12.  That  no  one  whose  name  will  be  changed  as  a  result  of  this  application 
has  any  judgments  or  actions  pending  against  them,  nor  are  there  any 
chattel  mortgages,  liens  or  any  other  encumbrances  registered  against 
their  personal  property  (or  if  so,  give  full  details). 

13.  That  no  one  whose  name  will  be  changed  as  a  result  of  this  application 
is  an  undischarged  bankrupt. 

14.  That  no  one  whose  name  will  be  changed  as  a  result  of  this  application 
has  any  unsatisfied  executions  outstanding  against  them  (or  if  so,  give 
full  details). 

15.  That  no  one  whose  name  will  be  changed  as  a  result  of  this  application 
has  previously  changed  their  names  (or  if  so,  give  full  details). 

16.  That  this  change  of  name  is  requested  for  the  following  reasons 


I  declare  that  the  statements  made  by  me  in  this  application  for  a  change 
of  name  are  true  and  that  this  application  is  made  in  good  faith  and  for 
no  improper  purpose. 


(Signature  of  Applicant) 


DECLARED  before  me  at 

in  the  Province  of  Ontario, 

this day  of ,  19. 

(A  Commissioner  of  Oaths,  Justice  of  the  Peace, 
or  Notary  Public.) 
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To  be  added     j^ ^  spouse  of  the  above  named  applicant, 

consent^  hereby  consent  to  the  foregoing  application  for  a  change  of  name. 

necessary 

Signed  in  the  presence  of 

(Signature  of  Witness) 

where  child's  (Address)  (Signature  of  Spouse) 

neoSsary        The  Undersigned,  being  the  child  included  in  the  foregoing  application  and  who 
is  over  12  but  under  18  years  of  age,  hereby  consents  to  this  change  of  name. 

Signed  in  the  presence  of 

(Signature  of  Witness)  (Signature  of  Child) 

(Address) 


Who,  prior  to  witnessing  this  consent, 
explained  the  same  to  the  child 
who  appeared  to  understand. 
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APPENDIX  E 

A  WOMAN'S  NAME 
A  Study  Paper  Issued  October  1,  1975 

This  study  paper  was  circulated  for  comment  and 
criticism  only.  It  was  not  designed  as  a  statement 
of  the  policies  or  opinions  of  the  Ontario  Law 
Reform  Commission.  Rather  it  outlined  several 
questions  which  the  Commission  was  considering, 
and  offered  citizens  or  groups  an  opportunity  to 
respond.  The  Commission  welcomed  comments 
before  January  31,  1976. 

Introduction 

Traditionally  the  law  took  the  view  that  upon  marriage  a  woman  lost  her 
separate  legal  personality  which  became  merged  with  that  of  her  husband.  This 
doctrine,  known  as  the  unity  of  legal  personality,  has  been  steadily  eroded  over 
the  last  hundred  years.  Much  of  our  work  on  family  law  has  been  concerned 
with  correcting  some  of  the  more  pernicious  results  of  the  doctrine,  with  pro- 
viding fairer  and  more  realistic  property  rights  for  married  women,  and  with 
re-establishing  family  law  on  the  basis  of  a  recognition  that  marriage  is  a 
human,  social  and  economic  partnership. 

However,  the  traditional  view  of  marriage  as  a  male  preserve  which 
crystallized  in  the  doctrine  of  unity  of  legal  personality,  has  survived  in  one 
social  convention  with  which  many  women  are  now  expressing  dissatisfaction: 
the  convention  that  a  woman  upon  marriage  loses  the  surname  she  has  held 
since  birth  and  adopts  her  husband's  surname.  More  and  more  women  now 
wish  to  retain  their  birth  names  at  marriage,  or  to  revert  to  their  birth  names 
after  a  period  of  using  their  husbands'  names.  This  study  paper  concerns  their 
decision  and  the  consequences. 

For  some  a  married  woman's  choice  of  name  may  seem  a  minor  issue; 
but  to  take  this  attitude  would  be  to  ignore  the  extent  to  which  it  is  of  real 
importance  to  many  Canadian  women.  Just  as  a  name  is  unique  and  individual, 
a  part  of  identity  and  personality,  so  losing  a  name  at  marriage  is,  in  a  sense, 
sacrificing  a  part  of  personal  identity.  The  question  of  a  woman's  continued 
use  of  her  birth  name  after  marriage,  however,  involves  much  more  than  her 
sense  of  identity.  Beyond  these  somewhat  abstract  issues  lie  the  practical  diffi- 
culties married  women  often  have  in  obtaining  credit  in  their  own  birth  name, 
opening  bank  accounts,  applying  for  passports  and  the  many  other  activities  of 
daily  life.  As  one  English  judge  put  it,  to  insist  on  the  use  of  a  birth  name  in 
such  circumstances  is  to  embark  on  a  whole  series  of  "embarrassments,  incon- 
veniences, dilemmas  and  predicaments".  For  while  the  use  of  a  birth  name 
by  a  woman  would  seem  to  be  a  simple  matter,  the  law  in  Ontario  is  far  from 
clear  on  the  whole  subject. 

It  is  our  hope  that  the  response  we  receive  to  the  questions  raised  in  this 
study  paper  will  help  us  to  develop  an  acceptable  policy  for  the  legislation 
affecting  a  woman's  name.  A  number  of  organizations,  including  the  Women's 
Bureau  of  the  Ministry  of  Labour,  the  Ontario  Advisory  Council  on  the  Status 
of  Women,  and  the  Federation  of  Women  Teachers  have  underlined  the  serious- 
ness of  the  issues  involved  and  the  urgent  need  for  re-examination  of  the  law. 
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A  WOMAN  S  NAME 

But  this  entire  area  of  the  law  involves  many  different,  often  competing,  inter- 
ests and  any  change  in  the  law  would  have  major  implications  for  the  family, 
for  public  records,  and  for  the  business  world.  The  decision  may  indeed  be  a 
woman's  own,  but  the  results  of  that  decision  may  affect  many  others. 

The  Legal  Context 

There  have  been  many  changes  in  the  law  on  this  topic,  but  briefly  the 
law  can  be  stated  as  follows.  Up  to  1939  there  was  no  legislation  in  Ontario 
concerning  changes  of  name.  The  common  law,  as  it  had  developed  in  England, 
provided  the  basic  principles:  that  a  person  could  adopt  any  name  in  the  com- 
munity, provided  that  this  was  not  done  with  any  intention  to  defraud  others. 
One's  name  was  simply  the  name  one  was  known  by,  determined  merely  as  a 
question  of  common  usage  within  the  community. 

Women  were  in  the  same  position  as  men;  they  had  a  complete  freedom 
of  choice  of  name.  Conventions  did,  of  course,  grow  up:  it  became  customary 
in  our  society  for  a  woman  to  lose  her  birth  name  upon  marriage  by  the  adop- 
tion of  her  husband's  surname.  Marriage,  in  itself,  did  not  result  in  any  auto- 
matic change  of  name  for  a  married  woman;  the  change  occurred  at  common 
law,  as  it  does  today,  through  the  actual  use  of  a  "married"  name.  Such  a  name, 
through  use,  became  her  legal  name. 

Changing  one's  name  under  the  common  law  was  a  simple  affair.  Although 
at  times  such  methods  as  private  Acts  of  Parliament,  or  Royal  Licence  were 
used  to  establish  formally  changes  of  name,  the  most  common  pattern  was  for 
a  change  in  name  to  be  accomplished  merely  by  the  adoption  and  use  in  the 
community  of  a  different  name.  In  the  last  century  or  so,  the  practice  of  regis- 
tering a  deed  poll  setting  out  the  details  of  a  change  of  name  became  common 
to  provide  clearer  evidence  that  a  change  had  taken  place  and  was  being 
recognized  as  such  within  the  community.  This  was  a  relatively  simple  pro- 
cedure; a  sworn  document  was  prepared  setting  out  the  details  of  the  changes 
and  filed  in  the  Central  Office  of  the  Supreme  Court  of  Ontario. 

Such  was  the  law  in  Ontario  up  until  1939.  Then  the  provincial  legisla- 
ture passed  The  Change  of  Name  Act,  an  Act  which  established  a  comprehen- 
sive procedure  for  changing  names.  In  1916  Alberta,  in  1933  Saskatchewan, 
and  in  1938  Manitoba,  had  each  passed  Acts  setting  up  a  formal  filing  and 
registration  process  to  control  changes  of  name.  There  is  evidence  to  suggest 
that  Ontario's  Act  was  originally  passed  with  the  intention  of  controlling 
"aliens",  as  they  were  called;  no  one  could  change  their  names  unless  they 
were  a  British  subject,  eighteen  years  of  age  and  not  a  married  woman.  The 
Act  set  out  a  formal  and  public  County  Court  procedure,  with  provisions  for 
publication  in  the  local  press.  A  married  man  could  only  change  his  name  if 
he  changed  the  names  of  all  the  other  members  of  the  family,  who  had  to  give 
written  consent  if  more  than  fourteen  years  old.  The  Act  stated  that  all  changes 
of  name,  except  for  the  conventional  adoption  of  the  husband's  name  by  a 
married  woman,  must  be  made  using  the  formal  court  procedure.  A  woman, 
once  married,  could  never  change  her  own  name. 

In  1948,  the  Act  was  revised  extensively;  among  other  changes  the  law 
recognized  that  many  women  wish  to  resume  their  birth  names  after  their 
marriages  have  been  dissolved — they  were  now  permitted  to  do  this  without 
going  through  the  complex  procedure  of  the  Act.  Likewise  the  total  restrictions 
on  married  women  changing  their  names  were  eased  sufficiently  to  permit  a 
deserted  wife  to  apply  for  a  change  of  her  name  and  those  of  her  children. 
Her  husband  had  to  give  his  consent  to  these  changes,  but  the  judge  could 
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dispense  with  this  consent  if  it  was  considered  that  the  husband  was  not  sup- 
porting his  family. 

In  1972,  the  Act  was  again  revised;  Ontario  residence  instead  of  British 
citizenship  became  the  major  requirement  for  application.  For  the  first  time, 
married  women  could  make  full  use  of  the  Act;  the  special  procedure  for 
deserted  wives  was  abolished  and  married  women  were  given  the  same  freedom 
to  change  their  names  as  married  men.  However,  since  a  married  man  wishing 
to  change  his  name  was  also  required  to  change  the  names  of  all  the  family 
members,  and  thus  preserve  the  common  family  name,  the  position  for  married 
women,  though  a  marginal  improvement,  was  still  less  than  satisfactory.  They 
also  were  required  to  change  both  their  husband's  and  children's  names,  if  they 
wished  to  change  their  own.  As  the  Act  was  drafted,  a  woman  wishing  to  revert 
to  her  birth  name  had  to  convert  the  family  name  to  that  birh  name.  Not  sur- 
prisingly, there  has  been  little  evidence  of  women  in  great  numbers  using  the 
Act  for  that  purpose.  The  amendments  provided  equality  and  mutuality  only 
for  those  spouses  prepared  to  change  the  common  family  name.  The  amend- 
ments did  not  deal  with  the  question  of  women  wishing  to  revert  to  the  use  of 
their  birth  names.  In  view  of  the  growing  practice  of  women  using  these  names, 
the  question  must  now  be  separately  considered. 

To  summarize,  the  law  regarding  a  woman's  name  in  Ontario  is  as  follows. 
A  woman,  born  in  wedlock,  receives  at  birth  her  father's  name;  thereafter  she 
cannot,  with  one  major  exception,  change  her  name  without  following  the  steps 
set  out  in  The  Change  of  Name  Act.  That  one  major  exception  is,  of  course, 
the  adoption  of  her  husband's  name  at  marriage.  To  change  to  this  name  all 
she  must  do  is  to  use  the  name.  Such  a  change,  though  common,  is  by  no 
means  required.  A  woman  is  quite  free,  as  she  always  has  been,  to  keep  her 
birth  name  after  marriage,  and  to  insist  that  all  in  the  community  address  her 
by  that  name.  However,  should  she  use  her  husband's  name  consistently,  that 
name  is  considered  as  hers;  and  she  cannot  change  her  name  unless  the  Act 
permits.  The  Act  does  expressly  permit  her  to  resume  the  use  of  her  birth  name 
upon  the  annulment  or  dissolution  of  her  marriage  without  formality. 

To  change  one's  name  using  the  Act  a  person  must  file  an  application  in 
the  county  or  district  court  setting  out  all  the  details  of  family  names,  address, 
date  and  place  of  birth,  occupation  and  the  details  of  the  proposed  change  and 
the  reasons  for  the  change.  An  application  must  also  contain  details  of  any 
criminal  record,  and  of  any  major  outstanding  judgment  or  debts.  Notice  of 
the  application  must  usually  be  advertised  in  the  Ontario  Gazette  and  in  a 
local  newspaper.  The  court  hearing  may  provide  an  opportunity  for  objections 
to  be  raised  to  the  proposed  change  of  name,  but  generally  the  court  hearing 
is  relatively  brief.  The  whole  process  of  the  Act  makes  a  change  of  name 
formal,  certain,  and  public.  Last  year  1,375  people  in  Ontario  used  the  Act  to 
change  their  names. 

Although  we  will  consider  specific  recommendations  made  within  briefs 
and  comments  on  this  study  paper,  our  task  here  is  not  to  engage  in  a  funda- 
mental re-examination  of  The  Change  of  Name  Act,  the  philosophy  behind  the 
Act,  its  present  rationale,  or  its  administration.  We  are  here  primarily  con- 
cerned with  the  difficulties  faced  by  women  who  wish  to  use  or  re-use  their 
birth  names. 

Despite  all  the  criticisms  that  may  be  directed  against  it,  our  existing 
legislation  does  provide  a  measure  of  certainty,  and  affords  protection  to  appli- 
cants and  their  families,  to  organizations,  businesses,  and  public  records.  We 
cannot  tell  the  effect  on  this  certainty  of  any  new  legislation,  intended  to  clarify 
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or  extend  existing  rights  concerning  a  married  woman's  choice  of  name.  It  is 
imperative  that  claims  for  additional  individual  liberty  should  be  fairiy  balanced 
against  the  consequences  which  these  claims  may  have  for  others.  Before 
recommending  reforms,  we  must  be  clearly  aware  how,  for  example,  the  in- 
tegrity of  public  records  might  be  jeopardized  by  any  proposals,  how  computer 
data  might  be  affected,  what  the  practical  consequences  for  police  records,  for 
banks  and  credit  companies,  for  employers  and  others  would  be.  We  must  also 
be  sensitive  to  the  impact  which  our  proposals  may  have  on  the  family  and 
particularly  the  children.  The  common  family  name,  linking  all  family  members, 
is  a  symbol  of  continuity  and  identity  which  we  should  not  undermine  lightly. 
Here  again  the  claims  of  the  individual  and  the  claims  of  the  group  must  be 
balanced.  For  all  these  reasons,  the  issue  is  far  from  simple.  It  cannot  easily 
be  resolved  either  by  advocating  legislation  under  which  anything  is  allowed, 
or  by  consigning  the  problem  to  the  lowest  priority  for  legislative  reform  in 
the  belief  that  the  issue  is  not  of  prime  significance. 

Our  first  task  in  this  paper  is  to  define  more  precisely  the  issues  involved 
in  a  married  woman's  choice  of  name.  Through  a  discussion  of  the  implications 
of  various  proposals,  set  out  as  policy  questions,  we  hope  to  provoke  informed 
public  response.  As  we  have  said,  some  of  these  questions  involve  difficult 
choices  between  competing  social  values  and  customs:  between  equality  of  the 
sexes  in  the  matter  of  personal  identity,  family  unity  as  embodied  in  the  custom 
of  adopting  a  common  family  name,  and  certainty  of  identity  in  business  or 
government  transactions  of  record.  These  conflicts  of  values  create  complex  and 
difficult  problems.  Any  new  policy  which  is  developed  concerning  something 
as  fundamental  as  the  formal  identity  of  a  married  woman  is  bound  to  have 
widespread  effects  and  major  implications,  the  exact  nature  of  which  we  are 
unable  to  predict.  For  all  these  reasons,  we  are  inviting  the  public  to  comment 
on  this  study  paper  before  making  our  report.  We  are  here  as  much  concerned 
with  the  implications  of  change  as  with  the  demand  for  reform. 

The  Questions 

Keeping  a  Birth  Name 

1.  A  woman  is  now  free  to  choose  to  keep  her  birth  name  at  marriage. 
Should  the  law  clarify  her  rights,  perhaps  by  stating  clearly  in  statutory  form 
her  freedom  of  choice? 

As  we  pointed  out  earlier,  there  is  no  law  which  requires  a  woman  on 
marriage  to  adopt  her  husband's  surname.  She  is  perfectly  free  to  choose  to 
keep  her  birth  name.  Yet  women,  exercising  this  freedom  of  choice,  encounter 
serious  problems.  They  find  it  difficult  to  keep  their  birth  names;  every  day 
Legal  Aid  and  the  Women's  Bureau  are  consulted  by  women  who  want  to 
know  what  are  their  legal  rights  if  they  keep  their  birth  names.  The  law  is 
clear,  but  litde  known  and  difficult  to  find:  the  right  to  retain  a  birth  name  is 
nowhere  expressed  in  positive  terms.  As  a  result,  many  people  wrongly  assume 
that  a  married  woman  must  adopt  her  husband's  name.  If  a  company,  a  store, 
or  a  government  agency,  attaching  legal  significance  to  the  force  of  social  con- 
vention, declines  to  recognize  that  a  woman  has  chosen  to  keep  her  own  birth 
name,  she  will  often  be  faced  with  the  difficult  task  of  proving  the  legality  of 
her  choice  to  them.  Some  employers  refuse  to  issue  pay  cheques  to  a  woman 
in  her  birth  name,  if  they  know  that  she  is  married.  How  can  she  insist  that 
she  has  freely  and  legally  elected  to  keep  her  birth  name?  She  cannot  point 
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to  any  statement  in  readily  accessible  Ontario  law  which  establishes  her  rights. 
Would  it  be  desirable  to  state  clearly  in  statutory  form  a  woman's  freedom  to 
retain  a  birth  name  at  marriage? 

Such  a  statement  might  encourage  further  exercise  of  the  freedom,  by 
publicizing  existing  rights.  A  statutory  statement  would  demonstrate  that  these 
rights  are  to  be  taken  seriously,  and  could  be  used  by  women  to  establish  the 
legality  of  their  choice. 

2.  Should  the  law  formalize  the  process  of  choosing  a  name  at  marriage? 

The  adoption  of  a  husband's  name  at  marriage  represents  the  only  major 
survival  of  the  common  law  method  of  acquiring  a  name  through  use.  As  such 
it  presents  many  of  the  same  problems  which  were  faced  by  those  changing 
their  names  under  the  common  law.  The  central  problem  is,  how  does  one 
establish  that  a  woman  has  changed  her  name?  Some  women,  for  example, 
may  use  a  family  name  for  social  purposes  and  a  birth  name  in  a  profession. 
As  a  pure  question  of  fact  there  may  often  be  doubt  as  to  her  legal  name, 
a  doubt  which  every  woman  who  departs  from  convention  will  face,  unless  the 
law  can  provide  a  mechanism  for  proving  that  she  has  chosen  to  use  a  certain 
name  after  her  marriage.  Making  the  choice  formal  has  distinct  advantages. 

The  Change  of  Name  Act  could  provide  such  a  mechanism,  but  no  one 
could  seriously  suggest  that  all  the  72,000  marriages  in  Ontario  each  year 
should  each  lead  to  a  court  application.  Another  less  elaborate  method  is 
required.  Should  every  married  woman  be  required  to  indicate  at  the  time  of 
her  marriage,  which  surname,  either  her  birth  name  or  her  husband's  surname, 
she  wishes  to  be  known  by?  This  practice  could  lead  to  more  accurate  business 
and  public  records,  and  the  records  could  be  made  easily  available  to  a  married 
woman  to  assist  her  in  insisting  upon  the  name  of  her  choice.  Should  a  woman's 
choice  of  name  at  marriage  be  recorded  on  a  birth  certificate,  a  marriage 
certificate  or  some  other  document?  Some  easy  means  of  imparting  certainty 
to  a  woman's  choice  of  name  at  marriage  seems  desirable,  even  now.  We  will 
consider  later  in  this  paper  the  problems  faced  by  a  woman  who  re-marries,  and 
who  wishes  after  her  second  marriage  to  use  not  her  birth  name  but  her  first 
husband's  name. 

It  may  be  argued  that  such  an  option  should  not  be  too  formal  and  final. 
Some  women  may  wish  to  change  their  minds  at  a  later  stage  in  life.  A  woman 
may  wish  to  keep  her  birth  name  at  marriage,  and  yet  find  later  in  life  that 
there  are  new  reasons,  perhaps  in  the  interests  of  her  children,  for  taking  her 
husband's  surname.  One  advantage  of  setting  up  a  system  of  declaration  of 
name  at  marriage,  a  register  accessible  to  third  parties,  would  be  that  it  could 
easily  be  used  to  monitor  subsequent  changes  of  name.  Should  provision  be 
made  for  a  woman  to  alter  her  choice  later  in  time? 

Returning  to  a  Birth  Name 

3.  Should  a  woman,  who  has  acquired  her  husband's  surname,  be  able  to 
return  during  marriage  to  the  use  of  her  birth  name? 

Many  married  women  have  genuine  reasons  for  wishing  to  return  to 
their  birth  names  after  a  period  of  using  their  husband's  surname.  They  may 
be  asserting  a  new  role  and  identity  within  the  marriage;  they  may  be  returning 
to  an  occupation,  after  a  period  of  home-making  and  child-rearing,  and  wish 
to  draw  on  a  reputation  built  up,  before  marriage,  under  a  birth  name.  They 
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may  wish  to  affirm  a  separate  identity  during  an  estrangement  or  separation; 
we  shall  discuss  the  question  of  a  woman  changing  her  name  at  divorce  later 
in  this  paper.  The  reasons  for  wishing  to  return  to  a  birth  name  vary  greatly 
from  case  to  case. 

One  may  fairly  wonder  whether  the  return  to  a  birth  name  is  such  a 
"change"  of  name  as  to  justify  the  invocation  of  The  Change  of  Name  Act. 
Certainly  the  return  to  a  birth  name  does  seem  to  be  different  from  other 
changes  of  name.  A  woman  may  have  lived,  worked,  and  prospered  under  her 
birth  name  for  many  years.  It  cannot  be  said  that  she  has  no  substantial  con- 
nection with  that  name.  Should  she  be  in  a  different  position  in  choosing  to 
return  to  a  birth  name  than  any  other  person  would  be  in  adopting  a  totally 
new  name? 

4.  Under  what  circumstances  should  a  married  woman,  once  having  acquired 
her  husband's  surname,  be  entitled  to  return  to  the  use  of  her  birth  name? 

Our  current  legislation  does  not  satisfactorily  deal  with  the  woman  who 
wishes  legally  to  return  to  her  birth  name.  Under  the  Act  such  a  change  is 
not  possible  unless  the  woman,  and  her  family,  are  prepared  to  make  her  birth 
name  into  the  new  family  name.  The  Act  requires  that  a  change  of  surname 
by  one  spouse  automatically  involves  changing  the  surnames  of  the  other  spouse 
and  the  children.  There  is  a  provision  in  the  Act  permitting  the  court  to  dispense 
with  full  consent  and  not  to  make  a  full  change  of  family  name  where  there 
has  been  a  separation  of  five  years.  From  1948  to  1972,  there  was  a  section  in 
the  Act  which  expressly  permitted  a  deserted  wife  to  make  use  of  the  Act  to 
change  her  name.  Although  a  married  woman  is  not  prohibited  absolutely 
from  using  the  Act  to  change  her  name  as  is  the  case  in  some  provinces, 
nevertheless  the  Act  severely  limits  her  access  to  its  procedures. 

Some  may  consider  that  the  restrictions  on  a  married  woman  wishing  to 
return  to  her  birth  name  should  be  maintained  or  increased  even  further.  It 
may  be  argued  that  to  ease  these  restrictions  and  permit  an  informal  return  to 
a  birth  name  would  result  in  unnecessary  confusion  for  others,  and  in  unjusti- 
fiable expense  and  inconvenience  in  altering  business  and  public  records.  Free- 
dom to  choose  a  name  at  marriage,  it  may  be  said,  should  be  sufficient;  to  invite 
capricious  changes  of  heart  would  be  an  invitation  to  confusion.  Restricting 
reversions  to  birth  names,  whether  by  setting  out  in  the  statute  specific  circum- 
stances, such  as  separation,  when  a  reversion  will  be  permitted,  or  by  imposing 
onerous  or  expensive  formalities  of  change,  may  be  seen  as  an  additional 
protection  for  the  conventional  use  of  family  names.  Should  the  formality  of 
an  application  to  court  under  the  Act  be  maintained  as  a  control  on  capricious 
or  repeated  changes  of  name?  Should  a  separated  woman  without  children  be 
able  to  return  to  her  birth  name  without  applying  to  court?  Should  a  court 
application  be  required,  whenever  children  are  involved,  whether  or  not  a 
separated  woman  wishes  to  change  their  names  to  her  birth  name?  Should  the 
law  operate  to  restrict  freedom  of  choice  and,  if  so,  how? 

The  question  of  reversion  to  a  birth  name  during  marriage  differs  signifi- 
cantly from  the  questions  raised  by  a  woman  choosing  to  keep  a  birth  name 
at  marriage.  For  to  permit  such  a  reversion  is,  in  a  sense,  to  establish  a  new 
freedom,  the  exercise  of  which  has  significant  implications.  New  freedoms  in 
relation  to  name  should  not  prejudice  certainty  in  transactions  of  record,  create 
new  methods  of  avoiding  debts  or  poor  credit  ratings,  or  have  an  unsettling 
impact  on  the  concept  of  a  common  family  name.  Reverting  to  a  birth  name 
is  a  difficult,  emotional  decision  to  make,  and  an  arduous  process  to  carry 
through.  It  is  in  a  woman's  own  interests  that  she  minimize  potential  problems 
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by  promptly  notifying  third  parties,  such  as  banks  and  driving  licence  authori- 
ties, of  her  decision.  If  the  continued  use  of  The  Change  of  Name  Act  to  regu- 
late these  changes  of  name  is  not  felt  to  be  desirable,  some  alternative  procedure, 
perhaps  an  informal  amendment  of  a  register  of  names,  may  need  to  be  devised. 

Using  Two  Names 

Some  women  reconcile  the  conflict  between  their  wish  to  be  recognized 
as  a  unique  individual  and  their  wish  to  be  seen  as  wife  and  mother  within 
the  family  by  using  two  names,  their  birth  name  and  their  family  name,  for 
different  purposes.  This  may  not  yet  be  common  in  the  province,  though  we 
are  all  aware  of  the  similar  practice  of  authors  using  pen  names,  and  those 
in  the  theatre  using  stage  names,  for  professional  purposes,  while  at  home  they 
are  known  by  their  family  names.  Similarly  a  married  woman  may  have  chosen 
to  be  known  under  her  birth  name,  and  yet,  to  avoid  embarrassment,  may  not 
object  to  being  addressed  by  her  husband's  surname  on  occasion.  Such  informal 
practices,  and  the  use  of  pen  names  and  stage  names,  do  not  trouble  us.  There 
is  no  need  for  regulation  of  this  practice  because  the  potential  for  abuse  and 
also  for  difficulties  is  minimal.  Our  discussion  here  will  focus  on  the  situation 
of  a  woman  who  wishes  to  insist  on  the  use  of  two  names  for  formal  purposes. 

5.  Should  a  married  woman  be  entitled  to  one  legal  surname  only  at  any 
particular  time,  as  is  the  case  for  everyone  else?  Or  should  the  law  allow  her 
to  have  at  the  same  time  two  legal  surnames:  her  surname  at  birth  and  her 
husband's  surname  if  she  chooses  to  use  it? 

It  is  important  to  keep  distinct  the  use  of  a  legal  surname  from  the  informal 
use  of  a  name  for  social  purposes.  By  legal  surname,  we  mean  the  name  that 
is  used  on  tax  returns,  social  insurance  cards,  driving  licences,  and  other  formal 
documents,  the  name  by  which  one  can  insist  on  being  known.  Should  a  woman 
be  able  to  have  more  than  one  such  legal  surname? 

Such  a  proposal  would  give  a  woman  a  great  measure  of  freedom  of 
name;  she  could  keep  both  her  names  and  both  identities  intact.  The  proposal 
also  preserves  the  common  family  name,  for  it  would  presumably  be  in  just 
those  family  social  activities  where  a  married  woman  would  use  her  family 
name.  But  we  are  uneasy  when  we  consider  the  implications  for  certainty  in 
business  or  government  dealings.  The  practice  of  using  two  names  may  poten- 
tially give  rise  to  some  confusion  for  third  parties,  particularly  during  any 
transitional  stage.  In  any  situation  of  confusion,  there  is  always  a  possibility  of 
abuse  and  fraud.  Fraud  is  a  major  problem  for  those  in  the  credit  industry,  as 
we  pointed  out  earlier,  it  would  be  important  to  provide  a  simple,  convenient 
way  of  identifying  or  tracing  a  married  woman  in  either  name.  This  could 
not  be  set  up  without  major  changes  in  the  methods  of  public  record  keeping, 
and  in  the  manner  in  which  public  access  is  provided  to  them.  There  may  be 
additional  costs  in  setting  up  the  elaborate  cross-referencing  necessary  for 
recording  entries  under  two  names. 

For  all  these  reasons,  we  are  uneasy  about  the  implications  of  such  a 
proposal.  Until  the  strength  of  public  feeling  is  known,  together  with  the 
practical  implications  and  problems  that  the  proposal  may  bring,  informed 
decisions  cannot  be  taken. 

Joining  Names — The  Hyphenated  Alternative 

6.  Should  a  spouse  be  able  to  adopt  at  marriage  a  hyphenated  name,  com- 
bining the  surnames  of  both  husband  and  wife? 
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In  the  same  way  that  the  use  of  different  names  for  different  purposes  is 
a  compromise  attempt  to  attain  the  best  of  all  possible  worlds,  so  some  women 
consider  that  the  use  of  their  birth  names  in  combination  with  their  husband's 
surnames  is  an  attractive  alternative  to  the  choice  of  sacrificing  either  name. 
After  marriage  they  may  treat  their  birth  name  as  if  it  were  an  additional 
middle  name,  or  use  it  in  combination  with  their  husband's  surname  by  estab- 
lishing a  new  hyphenated  surname;  for  example,  Janet  Miller  marrying  Arthur 
Guthrie  might  wish  to  name  herself  Janet  Miller  GUTHRIE  or  Janet  MILLER- 
GUTHRIE.  Although  such  a  practice  is  not  illegal,  in  the  sense  that  the  law 
does  not  prohibit  it,  it  is  unlikely  that  a  woman  could  legally  insist  upon  the 
practice  being  respected  by  third  parties  prepared  to  resist  it.  In  Ontario,  no 
change  of  name  will  be  formally  recognized  unless  made  in  accordance  with 
the  Act.  Change  of  name  is  so  broadly  defined  as  "any  change  by  way  of 
alteration,  substitution,  addition  or  abandonment",  that  it  is  unlikely  that  the 
adoption  of  a  name  which  combined  two  names  would  be  considered  as  any- 
thing other  than  a  change  of  name. 

Although  in  Ontario,  the  practice  is  rare,  in  other  countries  it  is  not 
unusual;  in  a  sense  it  is  a  logical  extension  of  the  family  name,  for  such  a 
hyphenated  name  links  the  family  members  to  both  their  paternal  and  maternal 
ancestors.  A  hyphenated  name  proclaims  a  marriage  of  equals  and  fortifies  the 
view  that  marriage  is  a  real  and  lifelong  partnership.  Although  the  general 
lengthening  of  surnames  may  present  worries  for  computer-filing,  the  practice 
of  hyphenated  or  combined  names  seems  to  present  the  same  problems  for 
third  parties  as  the  other  proposals  we  have  been  discussing;  it  would  however 
seem  to  have  few  additional  difficulties.  The  choice  may  need  to  be  registered 
in  the  sort  of  register  of  names  at  marriage  which  we  discussed  earlier. 

The  chief  difficulty  would  seem  to  be  that  in  our  culture  this  practice 
seems  destined  to  be  a  rare,  unconventional  and  elaborate  departure  from  our 
existing  customs.  As  an  alternative,  its  use  would  have  to  be  strictly  voluntary. 
There  may  be  problems  if  two  people,  each  with  hyphenated  names,  marry. 
In  some  countries  such  as  Spain,  each  loses  the  second  half  of  their  name  and 
the  other  two  halves  are  combined  to  make  another  hyphenated  name.  In 
other  countries  the  simplest,  least  cumbersome,  or  best  sounding  combinations 
of  name  are  adopted.  If  this  proposal  is  accepted,  some  such  grammar  of  social 
rules  would  have  to  be  worked  out  in  Ontario  to  govern  the  reduction  of  two 
hyphenated  names  into  one. 

Some  may  suggest  that  other  family  members  should  be  able  to  bear  a 
hyphenated  name.  They  wish  to  give  their  children  surnames  which  combine 
both  father's  and  mother's  surname  in  hyphenated  form  and  identify  the  children 
with  both  parents.  We  will  discuss  the  naming  of  children  later  in  this  paper. 
It  is  interesting  to  note  that  in  1974,  Alberta  amended  its  Vital  Statistics 
legislation  to  permit  registration  of  births  under  a  hyphenated  surname.  Some 
may  even  question  whether  a  man  should  be  able  to  change  his  name  at 
marriage  to  a  hyphenated  name.  It  is  quite  possible  that  as  our  social  customs 
change,  that  some  men  may  wish,  for  personal  reasons  or  because  they  have 
cumbersome  or  unusual  surnames,  to  adopt  their  wives'  birth  names,  at  the 
time  of  their  marriages.  The  full  implications  of  this  question  go  far  beyond 
the  scope  of  this  paper.  The  use  of  hyphenated  names  may  seem  an  attractive 
compromise  solution  to  the  conflicts  of  values  that  we  have  been  discussing; 
but  it  is  at  best  a  temporary  solution  and  does  not  offer  a  universally  acceptable 
future  pattern  for  names  in  Ontario. 
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When  a  Marriage  is  Dissolved 

Many  women,  after  a  divorce  or  annulment,  wish  to  sever  the  links  with 
their  immediate  unhappy  past,  and  make  a  new  life  on  their  own.  One  way 
in  which  they  may  wish  to  inaugurate  this  new  life  is  to  renounce  their  former 
husband's  name  and  return  to  their  birth  names.  The  common  law  has  always 
recognized  this  desire;  indeed  for  many  years  divorcees  were  virtually  the  only 
women  who  reverted  to  their  birth  names.  Since  1948,  Ontario's  legislation  on 
changing  names  has  made  the  situation  of  the  divorcee  and  her  name  an  excep- 
tion from  the  operation  of  the  Act.  Her  reversion  is  without  formality;  it  is 
one  of  the  few  changes  of  name  which  the  Act  does  not  govern. 

7.  Under  Ontario  law,  a  woman  is  free  on  divorce  or  annulment  to  return 
without  formality  to  the  use  of  her  birth  name.  Should  she  be  required  to 
make  some  formal  declaration  upon  exercising  this  right? 

This  question  is  similar  to  our  first  question  about  a  woman  retaining  her 
birth  name  at  marriage.  How  can  a  legal  freedom  which  currently  exists  be 
made  more  real,  more  certain,  easier  to  exercise?  The  freedom  is  clear,  but 
there  are  the  same  problems  for  both  women  and  third  parties.  They  may 
have  no  way  of  knowing  whether  she  has  made  sufficient,  consistent  use  of 
a  birth  name  to  have  re-acquired  it  as  her  legal  name.  Few  would  suggest  that 
a  divorcee  should  have  to  follow  the  full  procedure  of  the  Act;  although  widows, 
whose  marriages  are  dissolved  by  death,  are  required  to  apply  under  the  Act  if 
they  wish  to  resume  their  birth  names.  A  simple  registration  procedure  at  the 
time  of  the  court  proceedings  might  be  a  workable  and  useful  idea  for  those 
whose  marriages  are  dissolved. 

Returning  to  an  Earlier  Married  Name 

Although  we  have,  to  this  point,  been  speaking  in  terms  of  a  woman 
keeping  or  returning  to  her  hirth  name,  many  of  the  same  considerations  apply 
to  women  who  wish  to  return  to  an  earlier  married  name.  As  second  marriages 
are  on  the  increase  in  Ontario,  this  will  become  increasingly  common.  Married 
women  may  have  a  very  real  connection  with  a  first  husband's  name;  they  may 
have  a  successful  career  under  that  name,  be  known  under  it  in  the  community, 
and  wish  to  be  known  by  it  in  the  future.  Legally  there  are  no  barriers  to  them 
keeping  an  earlier  married  name  at  a  second  marriage,  for,  as  we  noted  earlier, 
marriage  does  not  operate  to  change  a  name  automatically.  A  woman  may  have 
problems  under  our  current  legislation  if  she  wishes  to  return,  after  her  divorce, 
to  an  earlier  married  name;  since  the  informal  reversion  at  divorce,  which  is 
an  exception  to  the  Act,  is  expressed  in  terms  of  the  adoption  of  a  birth  name 
at  divorce.  She  may  be  unable  to  return,  without  formality,  to  a  former  name 
which  is  not  her  birth  name. 

8.  Should  the  law  treat  a  prior  married  name  on  the  same  basis  as  a  birth 
name  with  respect  to  the  questions  we  have  been  discussing? 

The  Family  Name 

Throughout  this  paper,  we  have  alluded  to  the  convention  of  having  a 
common  family  name,  and  the  impact  which  any  change  in  the  law  would 
have  upon  this  convention.  As  we  pointed  out  in  our  introduction,  the  issues 
discussed  here  involve  an  implicit  conflict  of  values,  a  conflict  which  cannot  be 
easily  resolved.  The  advocates  of  greater  freedom  for  women  to  choose  their 
own  names  represent  one  side  of  the  debate.  Yet  there  are  other  sides  to  this 
debate.  Some  would  agree  with  any  proposal  giving  additional  freedoms  to  a 
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young  married  woman  to  bear  the  name  of  her  choice;  but  they  would  argue 
that  when  that  woman  has  children,  additional  values  come  into  play,  values 
that  not  only  are  competing,  but  perhaps  overriding. 

9.  There  is  within  Ontario  a  convention  that  family  members,  both  parents 
and  children,  share  a  common  family  name.  Should  this  convention  operate  to 
restrict  the  right  of  a  married  woman  to  choose  her  own  name?  Should  it 
restrict  her  right  to  keep  her  birth  name  at  marriage?  Should  it  prevent  her 
from  returning  to  that  birth  name  during  marriage? 

Those  whose  concern  is  to  safeguard  the  family,  and  the  symbols  which 
surround  it,  can  point  out  that  family  names  are  the  norm  in  Ontario.  The 
convention  of  a  family  name  is  very  strong  in  our  society;  as  a  pure  statement 
of  fact,  few  women  have  ever  departed  from  the  convention.  Our  existing 
legislation,  and  our  bureaucratic  and  business  practices  all  assume  the  use  of 
a  family  name.  Indeed  The  Change  of  Name  Act  itself,  only  makes  full  sense 
when  the  custom  of  a  family  name  is  virtually  universal.  Our  customs  do 
assume  that  this  family  name  will  be  the  husband's  name,  but  this  too  may 
come  to  be  challenged  in  the  future;  some  men  may  wish  to  take  their  wife's 
birth  name  at  marriage. 

A  married  woman's  choice  of  name  may  also  have  consequences  for  her 
children.  It  may  be  desirable  to  restrict  her  choice  if  children,  especially  young 
children,  are  involved.  We  should  consider  their  rights  too:  their  right  to  know 
who  they  are,  their  right  to  be  identified  with  both  parents  in  a  stable,  happy, 
home  atmosphere.  Who  knows  what  impact  a  mother's  change  of  name  may 
have  on  the  child's  sense  of  security  or  emotional  well-being?  One  American 
judge  has  gone  so  far  as  to  suggest  that  name  changes  are  a  major  cause  of 
social  decay  of  the  family. 

To  repeat,  the  questions  we  have  been  discussing  involve  a  choice  between 
a  number  of  competing  values.  Family  unity  is  one  of  those  values.  A  number 
of  the  questions  we  have  been  discussing  cannot  be  answered  without  taking 
an  implicit,  but  clear,  stand  on  these  values.  Concern  for  the  family  name  may, 
for  example,  be  a  reason  for  preferring  the  dual  use  or  hyphenated  approaches 
to  a  woman's  name,  despite  the  possible  difficulties  for  third  parties  in  business 
or  record-keeping.  It  may  also  be  a  reason  for  retaining  the  Act's  restrictive 
approach  to  changing  one  spouse's  name  without  changing  all  the  family  names. 

At  present  it  is  impossible  for  one  spouse  to  bring  a  court  application  to 
change  a  surname  without  also  applying  to  change  the  names  of  all  the  other 
family  members.  This  position  is  understandable  if  the  only  cases  involve 
spouses  who  bear  common  family  names,  and  wish  to  continue  to  bear  a  new 
name  together.  However  if  we  take  a  family  where  the  wife  has  legally  chosen 
to  keep  her  birth  name,  then  the  Act  presents  real  problems.  For  example,  if 
Donna  MacBride  marries  Stephen  Semszyszyn,  and  keeps  her  birth  name,  the 
couple  will  face  serious  difficulties  should  he  wish  to  simplify  the  spelling  of 
his  name  to  Stephen  Semcesen.  If  he  merely  changes  the  spelling  of  his  name 
then  she  must  take  his  name.  If  she  does  not  consent,  then  he  cannot  change 
his  name  in  any  way.  There  is  a  clear  conflict  between  the  right  of  a  woman  to 
retain  her  birth  name  and  either  spouse's  right  to  change  the  family  surname 
through  the  Act.  The  legislation  was  not  enacted  with  the  rights  of  married 
women  in  relation  to  their  birth  names  in  mind. 

One  way  of  resolving  this  conflict  might  be  to  allow  either  spouse  to  apply 
for  a  change  of  their  own  name,  and  to  leave  to  the  spouses  the  decision 
whether  all  the  family's  names  should  be  changed.  This  is  the  approach  adopted 
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in  Manitoba,  Nova  Scotia  and  Newfoundland.  Others  may  argue  that  where 
children  bear  a  family  name  in  common  with  a  spouse  who  wishes  to  change 
an  individual  surname  the  spouse  should  have  to  change  their  surnames  too. 

10.  Under  what  circumstances  should  a  spouse  changing  a  surname  be  required 
to  change  the  surnames  of  all  the  family  members?  Should  the  law  make  a 
married  woman's  choice  of  name  a  family  decision? 

Naming  the  Children 

Under  the  old  common  law  of  England  there  was  no  legal  requirement  that 
a  child  must  bear  the  father's  surname.  However  within  the  community  a  custom 
did  grow  up  of  giving  children  an  hereditary  family  name,  generally  the  father's 
surname.  The  customary  use  of  family  names  became  more  firmly  established 
with  the  development,  in  the  Nineteenth  Century,  of  formal  registers  of  births 
and  baptism.  Since  1961  the  law  in  Ontario  has  prescribed  that  a  child  bom  to 
a  married  woman  shall  be  given  her  husband's  surname.  Thus  a  social  conven- 
tion has  been  given  the  force  of  law. 

As  the  assumption  that  a  wife  automatically  takes  her  husband's  name  at 
marriage  comes  in  question,  so  too  does  the  traditional  custom  of  giving  chil- 
dren their  father's  surname.  This  is  not  an  issue  that  we  wish  to  explore  at 
length,  yet  it  is  one  that  has  clear  parallels  with  our  earlier  discussion  of  a 
woman's  name.  One  writer,  Karen  de  Crow,  has  posed  the  issue  dramatically: 

When  I  got  divorced  for  the  second  time,  I  thought  I  should  get  back  "my 
own  name".  What  was  that?  My  first  husband's  last  name  wasn't  my  name. 
My  late  father's  last  name  wasn't  my  name.  I  thought  of  taking  my  mother's 
birth  name,  but  realized  that  wasn't  her  name,  but  her  late  father's.  I  came 
to  the  conclusion  that  a  woman  has  no  name. 

The  contention  that  a  woman,  who  uses  either  her  birth  name  or  her  husband's 
name,  is  simply  using  her  father's  or  another  man's  name,  instead  of  her  own 
name,  raises  an  implicit  challenge  to  our  present  customs  of  naming  children. 
The  argument  poses  some  basic  questions  concerning  new  roles  and  respon- 
sibilities within  the  family  as  our  ideas  about  marriage  and  family  life  evolve. 

1 1 .  Should  the  law  continue  to  require  that  children  bom  in  wedlock  be  given 
their  father's  surname?  Should  a  couple  be  able  to  give  a  child  its  mother's  birth 
name?  Or  a  hyphenated  surname  combining  the  names  of  both  parents?  Or  a 
totally  different  name  from  its  parents?  If  a  couple  chooses  to  give  their  first 
child  a  certain  surname,  should  all  subsequent  children  of  the  marriage  be 
required  to  bear  the  same  name? 

Conclusion 

Our  discussion  of  a  married  woman's  choice  of  name  has  involved  many 
different  questions.  Before  new  policies  can  be  designed  to  deal  with  this  topic, 
the  depth  of  public  feeling  on  the  topic  must  be  tested  and  the  implications  of 
change  carefully  considered. 

Our  hope  is  that  this  paper  will  provoke  response  from  all  quarters,  and 
generate  an  informed  discussion  on  the  questions  of  a  woman's  name.  We  have 
set  out  here  the  basic  fact  situations  with  which  any  new  policies  must  deal,  and 
outlined  the  fundamental  conflict  of  values  that  lies  beneath  the  whole  subject. 
There  are  many  other  questions  about  a  married  woman's  choice  of  name  which 
we  could  have  explored:  questions  about  unusually  difficult  fact  situations, 
questions  about  the  form  and  operation  of  any  new  procedures  to  regulate  a 
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woman's  choice  of  name,  about  whether  it  is  desirable  to  use  The  Change  of 
Name  Act  to  regulate  a  married  woman's  choice  of  name.  All  suggestions  will 
be  carefully  considered  before  the  Commission  develops  recommendations  for 
reforming  the  law  concerning  a  woman's  choice  of  name. 

We  are  especially  concerned  with  the  following  questions  which  we  have 
discussed  at  greater  length  in  the  paper: 

1.  A  woman  is  now  free  to  choose  to  keep  her  birth  name  at  marriage. 
Should  the  law  clarify  her  rights,  perhaps  by  stating  clearly  in  statu- 
tory form  her  freedom  of  choice? 

2.  Should  the  law  formalize  the  process  of  choosing  a  name  at  marriage? 

3.  Should  a  woman,  who  has  acquired  her  husband's  surname,  be  able 
to  return  during  marriage  to  the  use  of  her  birth  name? 

4.  Under  what  circumstances  should  a  married  woman,  once  having 
acquired  her  husband's  surname,  be  entitled  to  return  to  the  use  of 
her  birth  name? 

5.  Should  a  married  woman  be  entitled  to  one  legal  surname  only  at  any 
particular  time,  as  is  the  case  for  everyone  else?  Or  should  the  law 
allow  her  to  have  at  the  same  time  two  legal  surnames:  her  surname 
at  birth  and  her  husband's  surname  if  she  chooses  to  use  it? 

6.  Should  a  spouse  be  able  to  adopt  at  marriage  a  hyphenated  name, 
combining  the  surnames  of  both  husband  and  wife? 

7.  Under  Ontario  law,  a  woman  is  free  on  divorce  or  annulment  to 
return  without  formality  to  the  use  of  her  birth  name.  Should  she  be 
required  to  make  some  formal  declaration  upon  exercising  this  right? 

8.  Should  the  law  treat  a  prior  married  name  on  the  same  basis  as  a 
birth  name  with  respect  to  the  questions  we  have  been  discussing? 

9.  There  is  within  Ontario  a  convention  that  family  members,  both 
parents  and  children,  share  a  common  family  name.  Should  this 
convention  operate  to  restrict  the  right  of  a  married  woman  to  choose 
her  own  name?  Should  it  restrict  her  right  to  keep  her  birth  name  at 
marriage?  Should  it  prevent  her  from  returning  to  that  birth  name 
during  marriage? 

10.  Under  what  circumstances  should  a  spouse  changing  a  surname  be 
required  to  change  the  surnames  of  all  the  family  members?  Should 
the  law  make  a  married  woman's  choice  of  name  a  family  decision? 

1 1 .  Should  the  law  continue  to  require  that  children  born  in  wedlock  be 
given  their  father's  surname?  Should  a  couple  be  able  to  give  a  child 
its  mother's  birth  name?  Or  a  hyphenated  surname  combining  the 
names  of  both  parents?  Or  a  totally  different  name  from  its  parents? 
If  a  couple  chooses  to  give  their  first  child  a  certain  surname,  should 
all  subsequent  children  of  the  marriage  be  required  to  bear  the  same 
name? 

As  we  remarked  earlier,  the  answers  to  these  questions  are  not  easy,  the 
issue  is  not  a  trivial  one.  The  emotional,  symbolic  and  practical  implications  of 
a  married  woman's  choice  of  name  make  the  issue  a  difficult  one  to  discuss. 
Within  our  customs  concerning  names  lie  deep  and  embedded  assumptions  about 
the  role  and  nature  of  the  family,  about  the  status  of  women  and  about 
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stability  and  certainty  within  the  community.  The  claims  for  additional  freedom 
for  married  women  to  choose  their  own  names,  bring  both  established  customs 
and  these  embedded  assumptions  into  question.  Fifty  years  ago,  Vera  Brittain 
put  the  case  for  reform  in  these  terms: 

A  state  which  has  officially  pronounced  that  a  woman  shall  no  longer  be 
debarred  either  by  sex  or  marriage  from  making  her  contribution  to  the 
life  of  her  generation,  is  concerned  with  her  private  affairs  only  insofar  as 
they  affect  the  efficiency  of  her  service  and  the  welfare  of  future  humanity. 
And  even  if  we  admit  that  a  minimum  of  interference  is  justifiable  on  the 
latter  ground,  there  can  be  no  possible  argument  for  labelling  women  as 
married  which  does  not  apply  with  equal  force  in  the  case  of  men. 

The  case  for  reform  must  be  balanced  against  the  consequences  of  reform. 
The  opinions  of  individuals,  groups,  businesses,  and  organizations  perform  a  very 
valuable  function  in  the  process  of  achieving  this  balance  and  designing  a  fair 
and  reasonable  new  policy  regarding  a  woman's  choice  of  name.  For  this  reason 
we  are  anxious  to  generate  a  wide-ranging  and  informed  response  throughout 
Ontario  to  the  questions  raised  here.  We  invite  all  to  make  their  views  known 
by  sending  comments  before  January  31,  1976,  to  the  Ontario  Law  Reform 
Commission. 
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